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Nnamuchi: Millennium Development Goal 5, Human Rights, and Maternal Health

Millennium Development Goal 5, Human Rights,
and Maternal Health in Africa: Possibilities,
Constraints, and Future Prospects
Dr. Obiajulu Nnamuchi*

My joy is gone; grief is upon me; my heart is sick within me. Behold, the
cry of the daughter of my people from the length and breadth of the
land .... For the wound of the daughter of my people is my heart wounded;
I mourn, and dismay has taken hold on me. Is there no balm in Gilead? Is
there no physician there? Why then has the health of the daughter of my
people not been restored? 2
How many women . . . will it take to suffer, or at worst lose their lives,

before our politicians offer effective solutions to the tragedy of maternal ...
mortality? Women have this incredible gift of carrying life, and it is this life
which brings hope for the whole nation . . .. If political decision makers

actually attempted to mitigate the difficulties which our health system
currently experiences, they could contribute to stopping the maternal
mortality and stillbirths which have, and which continue to, cost the lives of
too many ... women. 3
I. INTRODUCTION AND PRELIMINARY BACKGROUND

As a platform for global maternal health protection, Millennium
Development Goal 5 (MDG 5) is the most critical of the eight Millennium

* LL.B. (Awka, Nigeria), LL.M. (Notre Dame), LL.M. (Toronto), LL.M. (Lund,
Sweden), M.A. (Louisville), S.J.D. (Loyola, Chicago), Assistant Professor of Law,
University of Nigeria, Enugu Campus; President/Chief Consultant, Centre for Health,
Bioethics and Human Rights (CHBHR) Enugu, Nigeria. To the various organizations and
coalitions campaigning for maternal health improvement and overall wellbeing of women,
whose unrelenting and unflinching work inspired this paper, I remain eternally grateful as
well as to AdaObi Nnamuchi, my able assistant. All errors and omissions remain my sole
responsibility.
2. Jeremiah 8:18 - 22 (ESV).
3. Kagbe Rachel, Wasted Lives: Why do Chadian Women still Die in Childbirth? 50.50
INCLUSIVE DEMOCRACY (Aug. 30, 2012), http://www.opendemocracy.net/5050/kagberachel/wasted-lives-why-do-chadian-women-still-die-in-childbirth.
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Development Goals 4 adopted at the Millennium Summit of the United
Nations (UN) in 2000." MDG 5 is a compact amongst world leaders to
improve global maternal health by reaching dual specific targets: reduce the
maternal mortality ratio (MMR) 6 in each country by seventy-five percent
between 1990 and 2015, and achieve universal access to reproductive
health services (health care during pregnancy) by 2015.8 Country progress,
or lack thereof, toward these targets is measured by two crucial indicators,
namely, proportion of births attended by skilled health personnel (SHP) and
the rate of antenatal care coverage.9
But even before the Millennium Summit and MDG 5, protection of
maternal and reproductive health was a major concern of the international
community. Noting that "[t]he health of mothers and children is a priority
that emerged long before the 1990s," the World Health Organization
(WHO) explains that "[w]hat is new in the last decade ... is the global
focus of the MDGs and their insistence on tracking progress in every part of
the world," a process that took off with much fanfare in 2000.10 More than
half a century ago, the global community decreed that mothers are "entitled
to special care and assistance,"" and designated promotion of "maternal
4. The MDGs are derived from the Millennium Declaration of 2000 and consist of eight
goals, which all 191 member States of the United Nations (UN) have undertaken to achieve
by 2015. Four of the MDGs are directly related to health, namely, to: (i) reduce child
mortality, (ii) improve maternal health, (iii) combat HIV/AIDS, malaria and other diseases,
and (iv) eradicate poverty. U.N., Official List of MDG Indicators (Jan. 15, 2008),
http://unstats.un.org/unsd/mdg/Resources/Attach/Indicators/OfficialList2008.pdf.
Each of
these MDGs has specific indicators or benchmarks which provide a basis of assessment as to
whether a country is regressing or progressing toward the goals. See Obiajulu Nnamuchi &
Simon Ortuanya, The Human Right to Health in Africa and its Challenges: A Critical
Analysis of Millennium Development Goal 8, 12 AFR. HUM. RTs. L.J. 178, 180 (2012). The
rest of MDGs include to: achieve universal primary education; promote gender equality and
empower women; ensure environmental sustainability; and, develop a global partnership for
development. Official List of MDG Indicators, supra.
5. G.A. Res. 53/30, A/RES/53/202 (Feb. 12, 1999).
6. Maternal mortality or maternal death refers to the death of a woman while pregnant or
within forty-two days of termination of pregnancy, irrespective of the duration and site of the
pregnancy, from any cause related to or aggravated by the pregnancy or its management, but
not from accidental or incidental causes. See WHO, ICD-10 INTERNATIONAL STATISTICAL
CLASSIFICATION OF DISEASES AND RELATED HEALTH PROBLEMS: TENTH REVISION 98 (2004).
MMR is expressed as the number of deaths per 100,000 live births. Id.
7. WHO, Parliamentarians Take Action for Maternal and Newborn Health and Survival
8 (2009).
8. See OFFICIAL LIST OF MDG INDICATORS, supra note 4.
9. Id.
10. WHO, The World Health Report 2005: Make every mother and child count xiii
(2005).
11. Universal Declaration of Human Rights, G.A. Res. 217A (III), U.N. Doc A/810 at
71 (1948), art. 25(2).
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and child health and welfare" as a core function of WHO. 1' More recently,
States Parties to the premier international human rights instrument on the
rights of women - Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) 13 - recommitted themselves to
actualizing maternal health in their respective jurisdictions.14 Aside from
resolving to take "all appropriate measures to eliminate discrimination
against women in the field of health care in order to ensure, on a basis of
equality of men and women, access to health care services, including those
related to family planning," 5 they also agreed to ensure adequate provision
of "appropriate services in connection with pregnancy, confinement and the
post-natal period. ...

16

In Africa, the Protocol to the African Charter on Human and Peoples'
Rights on the Rights of Women, also known as Maputo Protocol or
Protocol, is particularly significant.1 The Protocol imposes upon States
Parties a number of obligations: (a) provision of adequate health services,
including information, education, and communication programs to women
particularly those in rural areas; (b) establishing and strengthening existing
prenatal, delivery, and postnatal health and nutritional services for pregnant
and breastfeeding women; and (c) protecting the reproductive rights of
women by authorizing medical abortion in cases of sexual assault, rape,
incest, and where the continued pregnancy endangers the mental and
physical health of the mother or the life of the mother or the fetus.
Furthermore, although the Convention on the Rights of the Child (CRC) is a
child-centered international covenant, it also offers critical protection to
mothers.19 States Parties to the CRC, the most widely ratified human rights
treaty, 20 undertake "to ensure appropriate pre-natal and post-natal health
12. WHO, Constitution of the World Health Organization 4 (1946), available at
http://whqlibdoc.who.int/hist/official-records/constitution.pdf.
13. Convention on the Elimination of all Forms of Discrimination against Women,
opened for signature Dec. 18, 1979, 1249 U.N.T.S. 13 (entered into force Sept. 3, 1981)
[hereinafter CEDAW].
14. Id. art. 12(2).
15. Id. art. 12(1).
16. Id. art. 12(2).
17. Protocol to the African Charter on Human and Peoples' Rights on the Rights of
Women in Africa, opened for signature Sept. 13, 2000, CAB/LEG/66.6 (entered into force
Nov. 25, 2005), reprinted in 1 AFR. HUm. RTs. L.J. 40.
18. CEDAW, supra note 13, art. 14(2).
19. Convention on the Rights of the Child, opened for signature Nov. 20, 1989, 1577
U.N.T.S. 3 (entered into force Sept. 2, 1990).
20. UNICEF, THE STATE OF THE WORLD'S CHILDREN: SPECIAL EDITION ii, 2 (2009); U.N.
TREATY COLLECTION, CONVENTION ON THE RIGHTS OF THE CHILD, STATUS AS AT JUNE 24,
2010,
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg-no=IV 11&
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care for mothers" and "to develop preventive health care, guidance for
parents and family planning education and services."2 1 For countries in
Africa, the African Charter on the Rights and Welfare of the Child imposes
similar obligations. 22
The significance of these treaties stems from their potential
transformative impact on the health and wellbeing of mothers throughout
Africa, a theme pursued in considerable detail in the fifth section of this
work. 23 In contrast to reliance on non-binding frameworks, these treaties
transform claims relating to maternal health to human rights enforceable
against the government. In other words, the citizenry is empowered to
demand quality care and related goods and services as a right enforceable
against the State, thereby transforming what was once conceptualized as a
"technical concern" to a "moral and political [as well as a legal]
imperative." 24 By injecting "an international and moral dimension" to the
plight of women, these treaties contribute to wrestling maternal health
concerns out of the exclusively parochial grip of sovereign national
authorities and placing it firmly and squarely on the international agenda.25
The importance of this transformative impact rests on the fact that for
populations languishing under the agonizing pangs of irresponsible
governance, international legal and policy frameworks, and the oversight
that comes along with them may be the only useful alternative means of
attending to their needs. Nonetheless, the fact that even with the
widespread signing and ratification of these treaties, key health statistics
relating to the health of mothers and other dimensions of wellbeing in
Africa continue to plunge stridently testifies to the vacuousness of
socioeconomic rights in resource deficit settings.26 But, then, the agreement
on substantial assistance from affluent nations to poorer ones, in the nature
of increased official development assistance (ODA), explicit in MDG 8,
might crystallize to a productive weapon in terms of supplying the "missing
link" (resources) in country efforts to halt deteriorating state of mothers'
health and wellbeing within their respective territories.2 U.N. Secretarychapter=4&lang=en. The CRC has been ratified by 193 countries. Id. Only the United
States and Somalia are yet to ratify the CRC though both countries signed the treaty. Id.
21. African Charter on the Rights and Welfare of the Child, OAU Doc.
CAB/LEG/24.9/49 (1990) Art. 14 (entered into force Nov. 29, 1999) [hereinafter ACRWC].
22. Id. arts. 14 (d), (f).
23. WORLD HEALTH REPORT 2005, supra note 10, at xiii.
24. Id.
25. Id. at 3.
26. Nnamuchi & Ortuanya, supra note 4, at 198.
27. See id. (analyzing MDG 8 in terms of its utility in aiding poor countries to attain
their MDGs obligations).
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General Banki-Moon was quite on point in his recent remark, "[a]chieving
the MDGs by 2015 is challenging" but "[m]uch depends on the fulfillment
of MDG 8-the global partnership for development." 28 This is particularly
important to countries in Africa. Available evidence shows that it is not a
stretch to suggest that countries in Africa stand little chance of attaining the
targets of MDG 5 or any of the remaining Goals unless national health
budgets and national strategic initiatives are supplemented with external
resources.29
But apart from resource concerns, there are other difficulties that
ferociously stifle the health and wellbeing of mothers in Africa. These
difficulties are the very mischief long recognized by the international
community as stunting maternal health and are driving forces behind the
various obligations assumed under the treaties noted above; yet, they
continue to pose as many, and, in some cases, more, challenges as when the
treaties were adopted. Exploring these difficulties as well as possible
remedial measures, the aim being to position the region on a sustainable
track to meeting the obligations it assumed under MDG 5, constitutes the
major task of this discourse. The adoption of MDG 5 evidences quite
strongly the failure in many countries, particularly those in Africa, to meet
the human rights treaty obligations specified previously. If African nations
had met these obligations as pledged, there would have been no need for
incorporating maternal health protection into the MDGs.
This paper consists of six sections. Following the contextualization of
the major issues in the introductory section, Part II investigates the current
state of maternal health in Africa. Relying mainly on analysis of the most
recent data, the section projects the region as the worst place for pregnancy
and childbirth globally, contending that reversal thereof is a sine qua non
for any progress toward MDG 5. Part III is an analysis of the major
obstacles in the path to success, including hemorrhage; early marriage and
teenage pregnancy; obstructed labor/unsafe abortion; HIV/AIDS; shortage
of skilled health personnel; illiteracy as well as inadequate budgetary
allocation to health; and judicial passivity. Arguing that despite their
arduousness, these challenges are not insurmountable, the section offers
specific suggestions on how to eliminate each of them. Against the
background of limited capacity and other deficiencies in the public sector,
Part IV carves out a special role for civil society organizations (CSOs) in
28. U.N., MILLENNRUM DEVELOPMENT GOALs REPORT 2012 3 (2012), available at
http://mdgs.un.org/unsd/mdg/Resources/Static/Products/Progress20l2/English2Ol2.pdf.
29. William Easterly, How the Millennium Development Goals are Unfair to Africa, 37
WORLD DEV. 26, 26 (2009) (reporting several instances of pessimism regarding Africa's
chances of attaining the MDGs).
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the region. It contends that by litigating pregnancy- and childbirth-related
issues; engaging in mobilization campaigns; ensuring or demanding
transparency and accountability at individual and institutional levels; and
directly providing health and ancillary services, these organizations can
significantly impact the march toward maternal health nirvana in Africa. In
Part V, the paper projects a health based approach as the key to vanquishing
the factors that impede actualizing the health and wellbeing of women in
the region. It identifies specific provisions of applicable regional and
international human rights regimes as well as the jurisprudence and
interpretive statements of implementing bodies of these regimes. It argues
that incorporation of the provisions and authoritative statements should
guide national efforts at meeting their obligations regarding the health and
wellbeing of women within their respective jurisdictions. Part V concludes
that adopting the remedial measures posited at various junctures in the
paper will go a long way in positively transforming the health and
wellbeing of mothers throughout Africa, thereby propelling the region
toward MDG 5.
II. THE STATE OF MATERNAL HEALTH IN AFRICA
In the last quarter of 2011, a woman employed in a local bank was
admitted to hospital to give birth. The personnel in charge believed that
she could deliver the baby, who was in breech position, by simply
pushing. It weighed almost six kgs, and she could not; she died trying on
the hospital bed, and her child died too. Another woman, a housewife,
was admitted to the hospital prematurely because of heavy bleeding. She
lay there bathed in her own blood under the indifferent eyes of the
midwives until she passed away. These terrible tragedies occur on a daily
basis and affect both rural and urban women.30
An apt starting point in assessing the health status of mothers in Africa is
to note that regarding civil and political rights, women throughout the world
have attained lofty heights, 31 but there have been no commensurable
30. Rachel, supra note 3.
31. For instance, increasing attainment of education by girls and women and the
growing number of women in legislative and high profile government positions in various
countries around the globe, including, most remarkably, Islamic countries. United Arab
Emirates (UAE) presents the most radical example. Up to twenty-three percent of its
parliamentary seats are held by women - that is, in a country where women had neither the
right to vote nor the right to stand for elections barely six years ago in 2006. See UNDP,
HUMAN DEVELOPMENT REPORT 2009: OVERCOMING

BARRIERS: HUMAN MOBILITY AND

DEVELOPMENT 186 (2009). In Africa, apart from the increasing number of women in
electoral and appointive positions, a number of women are now at the helm of affairs in their
countries, including Malawi President Joyce Banda and Liberia President Ellen Johnson
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changes in the socioeconomic realm. Although progress in one genre of
human rights translates to improvement in the other genres, predicting when
the improvement will occur is often impossible. So the socioeconomic
rights of women, including maternal health in Africa, continue to flounder.
The tragic account at the beginning of this section, although pertaining to
Chad, might as well have been describing the peril of childbirth in the vast
majority of countries in Africa. Especially in the developing world, women
continue to die at an alarming rate from pregnancy- and childbirth-related
complications. In 2010, the global MMR hovered around 287,000,32 more
than half (fifty-six percent) of them in sub-Saharan Africa.33 At 480 deaths
per 100,000 live births, the average MMR in Africa dwarfs that of other
regions.3 4
The rate in the next underperforming region (East
Mediterranean) is nearly one-half of Africa's, whereas the European and
Western Pacific regions suffered twenty and forty-nine maternal deaths
respectively.3 5 The lifetime risk of maternal death in Africa is astronomical,
one in sixteen, compared to one in 2800 in affluent countries.3 6 The
probability of dying from treatable or preventable complications resulting
from pregnancy or childbirth is also high in the region, one in twenty-two
compared to one in 7,300 in advanced nations.3
A combination of several factors, particularly poverty, civil strife, and
irresponsible governance, frustrate plans to bring needed changes to the
region. However, a reduction in maternal mortality rates is expected as

Sirleaf.

See Joyce Mulama, EAST AFRICA- Increasing Women's Participation in

Government

(Jan.

31,

2009),

http://www.ipsnews.net/2009/01/east-africa-increasing-

women39s-participation-in-government/.

For instances of other gains, see U.N., THE
2009 23 (2009), available at http://www.un.org/
millenniumgoals/pdf/MDGReport 2009 ENG.pdf; see also U.N., THE MILLENNRUM
DEVELOPMENT GOALs REPORT 2010 25 (2010), available at http://www.un.org/millennium
goals/pdf/MDG%20Report%202010%2OEn%20rl5%20-low%20res%2020100615%20-.pdf
(reporting that in the parliamentary elections and renewals in sub-Saharan Africa in 2009,
women won twenty-nine per cent of the renewed seats, bringing the regional average up to
eighteen percent. In the same period, women in South Africa won forty-four percent of the
seats in the lower-house election, placing the country third after Rwanda and Sweden in
MILLENNRUM DEVELOPMENT GOALs REPORT

terms of global ranking).

32.

MILLENNIUM DEVELOPMENT GOALs REPORT 2009, supra note 30, at 26; see also

UNICEF, THE STATE OF WORLD'S CHILDREN 2009: MATERNAL AND NEWBORN HEALTH 4
(2008).
33. MILLENNIUM DEVELOPMENT GOALs REPORT 2012, supra note 28, at 31.
34. WHO, WORLD HEALTH STATISTICs 2013 80 (2013).
35. Id.
36. WORLD HEALTH REPORT 2005, supra note 10, at 11.
37. U.N., THE MILLENNRUM DEVELOPMENT GOALs REPORT 2008 24 (2008),
http://www.un.org/millenniumgoals/pdf/The%20Millennium%20Development%2Goals%2

OReport%202008.pdf.
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these factors were considered when designing the MDGs. Still, whether
international policy would succeed where international law (in the nature of
human rights treaties) has failed remains to be seen as disparities between
and within countries in terms of both MMR and access to reproductive
health services continue to widen.
Discernible from the foregoing is the reality that maternal mortality is
almost exclusively a Third World problem. Africa and other developing
nations shoulder an alarming burden of global maternal deaths (ninety-nine
percent), with the region and Southern Asia responsible for eighty-six
percent.3 8 Strikingly, while Southern Asia has made giant strides, reducing
its MMR to fifty-three percent between 1990 and 2008, sub-Saharan Africa
continues to lag seriously behind, managing to record a miserly decline of
just twenty-six percent within the same period.3 9 This means that the least
progress was made by countries in Africa.40 Why? Getting a firm grip on
this ignoble situation must start with identifying and tackling factors that set
Africa apart from the rest of the world.
III. KEY CHALLENGES AND NECESSARY INTERVENTIONS
I am appalled when I read various reports and publications on maternal
and child health which show that in Chad maternal mortality remains
high. In 2004, 1,099 women died for every 100,000 births, an increase
from 827 in 1996/1997. This high rate of maternal mortality is caused by
factors we fight each day: inequality between the sexes and the denial of
women's sexual rights;poverty and women's poor access to health care
services; the high fertility rate; violence against women in all its forms;

young marriages and unwanted pregnancies.41
A constellation of factors coalesces to perennially hold the maternal
health pendulum in Africa down. The most critical factors, for purposes of
this study, are hemorrhage and hypertension, which together account for
nearly half of all maternal deaths in the region; 42 abortion and obstructed
38. Id.
39. U.N., THE MILLENNRUM DEVELOPMENT GOALs REPORT 2011 29 (2011),
http://www.un.org/millenniumgoals/pdf/%28201 1_E%29%20MDG%20Report%20201 1_Bo
ok%20LR.pdf.
40. Id.
41. Hinda D6by Itno, First Lady of Chad (2009), in Rachel, supra note 3.
42. Khalid S. Khan et al., WHO Analysis of Causes of Maternal Death: A Systematic
Review, 367 LANCET 1066, 1068 (2006) (reporting the following statistics, hemorrhage 33.9
percent and hypertension 9.1 percent, for a composite total of forty-three percent); see also
MILLENNRUM DEVELOPMENT GOALs REPORT 2011, supra note 39 (listing, in addition to these

causes, having many children, poor education, having children at very young or old age and
gender discrimination).
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labor, which are responsible for eight percent;43 and HIV/AIDS which cause
6.2 percent of the deaths.44 Other factors, including sepsis, embolism, and
ectopic pregnancy, are responsible for 17.1 percent.45 The good news is
that most of these deaths can be prevented through a wide range of
interventions such as proper nutrition, access to adequate health services
(including antenatal and postnatal care), scaling up availability of SHP, and
essential drugs and equipment. Paradoxically, these goods and services are
in short supply in the very countries where the need is greatest - and that,
regrettably, is the bad news. Take the availability of SHP in the region as
an illustration. There has been only a marginal improvement, from fortytwo percent in 1990 to forty-six percent in 2009 - a four-percent gain in
nineteen years.46 Since the uptake of the services of SHP significantly
impacts MMR (high uptake equals a decline or vice versa), lingering access
difficulties signals trouble ahead.4 But recent development shows that
embracing innovative solutions to the identified problems can mitigate the
impact of limited availability of SHP as well as other challenges. It is to
these challenges that we now turn.
A Hemorrhage
One of the areas where innovative response could immediately yield
results is hemorrhage, which alone is responsible for nearly thirty-four
percent of maternal deaths in Africa, more than one third of all other causes
combined. 48 The introduction of misoprostol for treatment and prevention
of post-partum hemorrhage (PPH) (excessive bleeding after childbirth) in
some African countries presents a remarkable opportunity to begin making
inroads into this problem, 49 particularly in rural settings where SHP is in
acute shortage and most deliveries occur at home. Misoprostol - "the most
discussed and researched drug in sexual and reproductive health since the
early 1990s" - holds great promise for reducing the number of PPH43.
44.

Id.
Id.

45. Id.
46. See MILLENNIUM DEVELOPMENT GOALs REPORT 2011, supra note 39, at 5-6.
47. MMR is unequally distributed across the region. Countries such as Namibia and
Senegal enjoy substantially lower maternal deaths compared to Niger, Sierra Leone and
Somalia. See WHO, WORLD HEALTH STATISTICs 2011 58-70 (2011).
48. Khan et al., supra note 42, at 1066.
49. Misoprostol is not a new drug and has been used in many middle to high income
countries, where it is registered as a gastric ulcer drug but used 'off label' in these countries
for preventing and treating PPH. Martha Campbell & Melodie Holden, Global Availability
of Misoprostol, 94 INT'L. J. GYNECOL. & OBSTET. S151, S151 (2006). In January 2006,
Nigeria became the first country to register the drug for PPH prevention and treatment. Id.
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induced maternal deaths due to its advantage over competing drugs. 0
Unlike other PPH drugs, such as injectable oxytocin and ergometrine,
which require refrigeration and administration by health care
professionals, 1 misoprostol comes in a tablet form, does not need to be
refrigerated, is inexpensive, and can be self-administered.52
Selfadministration is particularly significant as most fatal PPH occur in home
deliveries without the assistance of SHP.
The real impact of this drug will, however, depend on the rapidity of its
introduction and availability in countries struggling with PPH. Because
most victims of PPH are poor, rural women, strong and sustained awareness
campaigns as well as financial assistance toward the purchase of the drug
must form an integral part of national plans to address this challenge.
Another difficulty that might hamper widespread availability of misoprostol
is its use as an abortifacient. Even though the drug is "the most important
development in women's health for decades" in terms of PPH management,
support for the use of misoprostol may not be forthcoming for those with
moral objections to abortion. 53 Furthermore, although there seems to be
widespread support in the scientific community for self-administration of
misoprostol,5
WHO is strongly opposed, citing safety concerns and
absence of rigorous studies showing that self-administration has no adverse
consequences. 5 Nonetheless, countries are forging ahead with approving
the use of the drug for PPH management.56
B. Early Marriage and Teenage pregnancy
Aside from hemorrhage, another major contributory factor to the
deteriorating state of maternal health in Africa is early marriage and teenage
pregnancy. Despite gains in education and massive attempts at social
50.
WHO, DEP'T OF REPROD. HEALTH & RESEARCH, CLARIFYING WHO POSITION ON
MISOPROSTOL USE IN THE COMMUNITY TO REDUCE MATERNAL DEATH (2009) [hereinafter

WHO POSITION ON MISOPROSTOL USE], available at http://whqlibdoc.who.int/hq/2010/
WHORHR_10.11 eng.pdf.
51.

Z. Alfirevic et al., Prevention of Postpartum Hemorrhage with Misoprostol, 99

INT'L J. OBSTET. & GYNECOL. S 198, S198 (2007).
52. Amy Jadesimi & Friday E. Okonofua, Tackling the Unacceptable: Nigeria Approves
Misoprostol for Postpartum Haemorrhage, 32 J. FAM. PLANN. REPROD. HEALTH CARE 213,

213-14 (2006).
53. Carolyn Abraham, When health and moral values collide, GLOBE & MAIL (updated
Aug. 23, 2012), http://www.theglobeandmail.com/news/world/when-health-and-moralvalues-collide/article4322958/?page=all.
54. Malcolm Potts et al., Maternal Mortality: One Death Every 7 Min, 375 LANCET
1762, 1762-63 (2010).
55.

WHO POSITION ON MISOPROSTOL USE, supra note 50.

56.

See Campbell & Holden, supra note 49.
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reorientation, early marriage/teenage pregnancy remains pervasive in
several African countries. For example, in Ethiopia and certain countries in
West Africa, girls as young as seven or eight are routinely being given in
marriage.57 In Central and Western Africa, forty and forty-nine percent
respectively of girls are married before they turn nineteen.ss Though most
of these countries subscribe to regional and international human rights
treaties outlawing child marriage, the combined force of poverty, antiquated
religious and cultural norms, and widespread illiteracy perpetuate the
practice, even amongst the elite. 9
Studies show that there are many adverse consequences that could result
from teenage pregnancy, affecting both mother and child.60 In general, the
likelihood of successful pregnancy and childbirth improves with age.
Teenage girls are more likely than adults to die from complications related
to pregnancy and childbirth. 61 A child born to a mother who is under
eighteen years old has a sixty percent greater risk of dying in his or her first
year of life than when the mother has attained the age of eighteen or older. 62
Obstetric fistula affects teenage pregnant women at a greater rate than
adult women. 63 And the fact that this condition is far more common in
Africa and Asia64 is explicable solely on the basis of higher prevalence of
early marriages in these parts of the world. Described as the "the most
devastating of all pregnancy-related disabilities," 65 obstetric fistula can be
drastically reduced or eliminated by integrating the following interventions
57. UNICEF, Early Marriage: Child Spouses, 7 INNOCENTI DIGEST 4 (2001), available
at http://www.unicef-irc.org/publications/pdf/digest7e.pdf.
58. Id.
59. See ACRWC, supra note 21 ("Child marriage and the betrothal of girls and boys
shall be prohibited and effective action, including legislation, shall be taken to specify the
minimum age of marriage to be 18 years .... ).
60. MILLENNIUM DEVELOPMENT GOALS REPORT 2009, supra note 31, at 28.
61. Id.
62. Id.
63. L. Lewis Wall et al., The Obstetric Vesicovaginal Fistula: Characteristics of 899
Patients from Jos, Nigeria 190 AM. J. OBSTET. & GYNECOL. 1011, 1011-16 (2004); D.P.
Ghatak, A Study of Urinary Fistulae in Sokoto, Nigeria, 90 J. INDIAN MED. Ass'N 285, 28587 (1992). Obstetric fistula is a hole in a woman's birth canal from prolonged obstructed
labor which leaves her incontinent. See generally EngenderHealth, Module 6 - Obstetric
Fistula - Definition, Causes and Contributing Factors, and Impact on Affected Women,
http://www.fistulacare.org/pages/pdf/Training/Module 6 Obstetric fistula causes and fact
orsFistulaCare.pdf (last accessed Oct. 28, 2013).
64. Fistula Foundation, Fast Facts & FAQ, http://www.fistulafoundation.org/aboutus/fast-facts-faq/ (last accessed Oct. 28, 2013).
65. UNFPA launches campaign on obstetric fistula in Africa (Nov. 2 2002),
http://www.panapress.com/UNFPA-launches-campaign-on-obstetric-fistula-in-Africa-13467792-18-lang1-index.html.
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into maternal health strategy in affected countries: discouraging early
marriage/pregnancy, eradicating harmful traditional practices such as
female genital cutting, and ensuring timely access to obstetric care. 66
C. Obstructed Labor and Unsafe Abortion
The third and fourth major contributors to maternal deaths in Africa are
obstructed labor and unsafe abortion. Obstructed labor arises from
disproportionality between the pelvis of the mother and the fetal head or
from the malposition or malpresentation of the fetus during labor.67 In
absence of timely intervention, obstructed labor can have disastrous
consequences for both mother and child. The child may be stillborn, suffer
asphyxia and brain damage, or die shortly after birth whereas the mother
may suffer obstetric fistulae. 68 Complications associated with obstructed
labor accounts for eight percent of global maternal deaths. 69 Most of these
complications are largely preventable by regular attendance at antenatal
clinics and engaging the services of SHP during delivery services, which, as
will be shown shortly, are in short supply in many countries in the region.
Unsafe abortion, on the other hand, is defined as "a procedure for
terminating an unwanted pregnancy either by persons lacking the necessary
skills or in an environment lacking minimal medical standards or both." 0
Although it has always been assumed that the number of deaths resulting
from abortion in Africa is the highest globally, this is not borne out by
available evidence. In fact, abortion-related mortalities in the region are the
least of anywhere in the world. Unsafe abortion accounts for 3.9 percent
of all maternal mortalities in the region, compared to 8.2 percent in
developed countries, 5.7 percent in Asia, and twelve percent in Latin
America and the Caribbean.72 Deaths resulting from unsafe abortion in
Africa are considered in some quarters to be byproducts of restrictive antiabortion laws in many countries in the region.73 The most restrictive of
these laws are those that "either permit abortion only to save a woman's life

66.

WHO, 10 FACTS ON OBSTETRIC FISTULA (March 2010), http://www.who.intlfeatures/

factfiles/obstetric fistula/en/index.html.
67. WORLD HEALTH REPORT 2005, supra note 10, at 64.

68.
69.
70.

Id.
Id. at 62.
WHO, PREVENTING UNSAFE ABORTION (2010), http://www.who.int/reproductive

health/topics/ unsafe abortion/hrpwork/en/index.html.
71.
Khan et al., supra note 42.

72.
73.

Id.
But see Lisa B. Haddad & Nawal M. Nour, Unsafe Abortion: Unnecessary Maternal

Mortality, 2 REV. INOBSTET. & GYNEC. 122, 124 (2009).
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or ban the procedure entirely."74 As of 2009, sixty-eight countries have
such laws, twenty-three (or one third) of them in Africa.
Strict anti-abortion legislation forces pregnant women to resort to
clandestine providers, most of them unqualified to handle even minor
obstetric complications. The inevitable result is wanton loss of lives or
debilitating disabilities from which many of these women may never
recover. In countries with highly restrictive anti-abortion laws, the most
affected are poor and marginalized groups, people whose vulnerability
might have contributed to the unwanted pregnancy in the first place,
pregnancy which subsequently exposes them to risk of injury or death,
worsening their vulnerability - a case of double or triple victimization.
Njoki Ndung'u, a Member of the Kenyan Parliament, notes, "[q]uite
paradoxically and despite the restrictive laws, safe abortion services are
available for women from the upper middle class who can afford abortion
services from private clinics and hospitals by trained medical persons, at a
fee."76 Such laws, and their disproportionate impact on the poor, are a
major driver of health disparities amongst women in Africa. Unless this
problem is urgently addressed, it could derail advances toward the goal of
reducing maternal mortality in many African countries.
Abrogation of prohibitive legal regimes in affected countries is an often
suggested means of ending the wanton loss of lives, suffering, and injuries
resulting from botched abortions; but this is overly simplistic. Such
ready-made panacea somehow glosses over the circumstances that
combined to institutionalize the criminalization of the procedure in the first
place, some of which have deeply-held religious and metaphysical roots
regarding human life. Thus, whether decriminalization or abstinence
becomes a practical solution will hinge, to a great extent, on the social
dynamics at play in each country. This is a very important lesson for
policy-makers in Africa.
D. HIV/AIDS
HIV/AIDS is yet another significant contributor to pregnancy-related
74. CTR. FOR REPRODUCTIVE RIGHTS, THE WORLD'S ABORTION LAWs FACT SHEET 1
(Sept. 2009), available at http://reproductiverights.org/sites/crr.civicactions.net/files/
documents/pub-fac-abortionlaws2009 WEB.pdf.
75. Id. Only two African countries-Cape Verde and South Africa-permit abortion
without restriction as to reason, joining fifty-four other countries with the least restrictive of
abortion legislation. Id. at 2.
76. Joyce Mulama, HEALTH-KENYA Contraceptives? You're Lucky if You Get Them,
IPS NEws SERVICE (Nov. 5, 2004), http://www.ipsnews.net/2004/11/health-kenyacontraceptives-youre-lucky-if-you-get-them/.
77. Haddad & Nour, supra note 73, at 125-26.
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deaths in Africa. The countries of South Africa, Swaziland, and Zimbabwe
starkly illustrate the threat of HIV/AIDS-induced reversals in gains made in
protecting the health and wellbeing of mothers in Africa. In 1990, maternal
mortality in these countries was amongst the lowest in the region-230,
260, and 390 deaths per 100,000 live births respectively but sharply rose to
410, 420, and 790 in 2008.7' Although a combination of several factors
might have produced this deplorable situation, the emergence of the
HIV/AIDS epidemic and its concentration in the Southern horn of Africa is
certainly a key factor. Recent estimates put the HIV prevalence in South
Africa at 17.8 percent of the population, 25.9 percent in Swaziland, and
14.3 percent in Zimbabwe.79 These figures represent the worst cases
anywhere in the world and account, in no small measure, to plunging
maternal health indicators in these countries.o
Although other parts of Africa are not as badly affected as countries in
the Southern peninsula, they have not been spared the scourge and tragedy
of HIV/AIDS.
Strikingly, women in sub-Saharan Africa are
disproportionately affected, at 3.4 percent compared to 1.4 percent of males,
and this has significant implications for maternal health in the region.
There are many ways HIV/AIDS negatively affects maternal health. In
addition to increasing pregnancy- and childbirth-related complications, such
as miscarriage, anemia, PPH, puerperal sepsis, and post-surgical
complications, HIV during pregnancy also increases these women's
vulnerability to malaria and other opportunistic infections. 8 2 The experience
from Rakai, Uganda exemplifies how these complications negatively
impact maternal health. There, the maternal mortality amongst HIVinfected women was 1,687 per live births, but only 310 among women who
were not infected. 83
At ten percent, sub-Saharan Africa leads the rest of the world in the
number of HIV-related maternal deaths.84 Of these deaths, formally known
as "AIDS related indirect maternal deaths," totaling 19,000 globally, subSaharan Africa was responsible for 17,000 or ninety-one percent.85 So,
what is the solution? Aside from broad-based scaling up of HIV
78.
79.

WORLD HEALTH STATISTICs 2011, supra note 47, at 70.
Id. at 72.

80. See id. at 58-72.
81. UNAIDS, GLOBAL REPORT: UNAIDS REPORT ON THE GLOBAL AIDS EPIDEMIC 2010,
183 (2010).
82. WORLD HEALTH REPORT 2005, supra note 10, at 23.
83.

N.K. Sewankambo et al., Mortality Associated with HIV Infection in Rural Rakai

District, Uganda, 14 AIDS 2391, 2391-2400 (2000).
84. MILLENNIUM DEVELOPMENT REPORT 2012, supra note 28, at 31.
85. Id.
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interventions, an effective means of tackling this tragedy lies in making the
prevention and treatment of HIV, as well as provision of ancillary support
services for affected mothers, an integral part of antenatal care continuing
through delivery and beyond. Reaping the full benefit of this strategy will
require providing services gratis to those unable to pay.
E. Shortage of Skilled Health Personnel (SHP)
Availability of SHP is a major determinant of the performance of health
systems and the state of maternal health in a particular country or region.
Achieving universal access to reproductive health services (one of the
targets of MDG 5) is impossible in the absence of a steady and sustainable
supply of SHP to deliver critical services.8 That better performing health
systems, most of them in Europe and North America, are also those with
minimal shortages of health human resources (in contrast to huge gaps in
personnel requirements in fragile and often severely under resourced
systems in developing countries) is not happenstance.
Having competent and appropriately trained personnel to deliver
essential services is as important, if not more so, than having the needed
material resources for health. Take Botswana as an example. At 24.8
percent, the country ranks among the worst in terms of HIV prevalence.8
A few years ago, the international community, led by the Gates Foundation,
donated enough resources to provide everyone in the country with
antiretroviral therapy (ART)." However, a dire shortage of SHP, amongst
other logistical difficulties, forced scaling back of the rollout of ART to

86. For the purposes of this article, universal access to reproductive health services
means the existence of an environment in which antenatal, partum and postnatal services are
available, accessible affordable and of good quality (AAAQ) to all who need them. UN
Comm. on Econ. Soc. & Cultural Rights (CESCR), General Comment No. 14, The Right to
the Highest Attainable Standard of Health, para. 12, U.N. Doc. E/C.12/2000/4 (2000),
reprinted in Compilation of General Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 85 (2003). This is a
reformulation of WHO's definition of universal access in the context of HIV prevention and
treatment. See WHO, PRIORITY INTERVENTIONS: HIV/AIDS PREVENTION, TREATMENT AND
CARE IN THE HEALTH SECTOR 1 (2009), available at http://www.who.int/hiv/pub/priority

interventions-web.pdf. But note that this definition does not necessarily imply that everyone
within the target population receives care. Despite the availability, accessibility affordability
and good quality of these services, some pregnant women might choose, for whatever
reason, not to avail themselves of the opportunity. So long as the four conditions (AAAQ)
are met, universal access has been achieved regardless of whether less than 100 percent of
the target population actually accessed services.
87.
88.

WORLD HEALTH STATISTICS 2011, supra note 47, at 32.
Holly Burkhalter, Misplaced Help in the AIDS Fight, WASHINGTON POST, May 24,

2004, at A17.
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only 21,000 of the 110,000 in need of this life-saving intervention.89
This vignette is not unique to Botswana, but is replicated in one form or
another, throughout Africa. The South African case of Minister of Health v.
Treatment Action Campaign No. 2 is quite illustrative. 90 One of the claims
relied upon by the government of South Africa for restricting the
administration of nevirapine, 91 to designated pilot sites, and not throughout
the country, was that it lacked an adequate number of SHP to scale up
intervention as urged by the respondent.92 The Constitutional Court
roundly rejected the claim. 93 While HIV/AIDS continues to wreak havoc in
Third World countries, the biggest constraint on treatment is a shortage of
appropriately trained health workers.94 As an apparently worried United
States government official put it, "[w]e are going to run out of people
before we run out of money."95 Although the SHP shortage is undeniably a
worldwide phenomenon, nowhere is worse hit than Africa. 96 The region
bears more than twenty-four percent of the global burden of disease, but has
only three percent of the global health workforce.9
In contrast, the
Americas, including the United States and Canada, shoulder only ten
percent of the global burden of disease, but are home to almost thirty-seven
percent of the world's health workers.98
The WHO has developed a method for estimating the availability of
health workers required to deliver a package of essential health
interventions and achieve the MDGs. 99 The organization, citing the Joint
Learning Initiative, projects that, on average, countries need to have no
fewer than 2.5 SHP (doctors, nurses and midwives) per 1000 population
and must attain a minimum coverage level of eighty percent.1 00 Countries
falling below this threshold are said to be suffering critical shortages.101
There are a total of fifty-seven such countries, of which thirty-six are in
89. Id.
90. Minister of Health v. Treatment Action Campaign No. 2, 2002 (5) SA 721 (CC) (S.
Afr.).
91. Id. Nevirapine is a drug that prevents intrapartum mother-to-child transmission of
HIV.
92. Id. at 748.
93. Id.
94. Burkhalter, supra note 88.
95. Id.
96. WHO, THE WORLD HEALTH REPORT 2006: WORKING TOGETHER FOR HEALTH XVIIIxix (2006), available at http://www.who.int/whr/2006/whrO6_en.pdf.
97. Id. at 8.
98. Id.
99. Id. at 11.
100. Id.
101. Id. at 12.
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Africa, and this has important ramifications for the health of mothers in the
region.102
One of the crucial indicators of whether a country is on the right track in
terms of attaining MDG 5 is the proportion of births within its jurisdiction
attended by SHP.103 A country interested in reducing its MMR must aim at
recruiting, training, and retaining sufficient number of health workers to
deliver critical interventions, manage complications, and ensure appropriate
referrals when needed.'1
Although the uptake of prenatal, natal, and
postnatal care is generally
on the rise worldwide, Africa lags behind other regions. In 1990, fortytwo percent of deliveries in Africa were attended by SHP, marginally
improving to forty-six percent in 2009.105 Interestingly, in 1990 access to
SHP was greater in Africa than in Southern Asia but the situation has been
reversed; Africa has been surpassed by the latter. 106 Several reasons
account for Africa's poor performance, including limited training capacity
and mass emigration of the few available health professionals, particularly
physicians, nurses and midwives, to North America and Europe in search of
better conditions of service, as well as insufficiency of medical and nursing
schools in Africa. 107
As of 2004, there were only eighty-seven medical schools in sub-Saharan
Africa. 0 s Eleven of the forty-seven countries in the region have no medical
school and twenty-four of the countries have one apiece.1 09 Quite
unsurprisingly, the physician-to-population ratio in sub-Saharan Africa,
with a population of over 660 million people, is less than thirteen
physicians per 100,000 population. 110 In contrast, the United States, where
most emigrating African health professionals are employed, has over 279
102. Id.
103. But see MILLENNIUM DEVELOPMENT GOALs REPORT 2011, supra note 39, at 29
(finding maternal mortality rates increase among women who are poorly educated, who are
not of traditional child bearing age, and who are subject to gender discrimination).
104. Id.
105. Id.
106. Id.
107. WORLD HEALTH REPORT 2006, supra note 96, at 99. Other factors responsible for
health worker shortage in Africa include early retirement of health workers, morbidity, and
mortality. See Yohannes Kinfu et al., The Health Worker Shortage in Africa: Are Enough
Physicians and Nurses being Trained?, 87 BULL. WHO 225 (2009).
108. Amy Hagopian et al., The Migration of Physicians from sub-Saharan Africa to the
United States of America: Measures of the African Brain Drain, 2 HUM. RESOURCES FOR
HEALTH 2 (2004), available at http://www.human-resources-health.com/content/pdf/14784491-2-17.pdf.
109. Id.
110. Id.
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physicians per 100,000 population. This translates to nearly 800,000
doctors for a population of 284 million. The United Kingdom, another
popular destination for emigrating African health professionals, has 164
physicians per 100,000.".... Paradoxically, it is the same countries that are
in dire need of health professionals that are exporting the few available
hands they have to better-off countries. One example is Liberia. Its MMR
was 990 deaths per 100,000 live births: 112 third worst in Africa.113 The
nation's health system was ranked 186th out of 191 countries surveyed in
2000.114 Aside from the fact that there are only two medical schools in
Liberia, the country has just 2.3 physicians per 100,000 population.115 Still,
forty-three percent of the country's physicians work in the United States
and Canada, as do thirty and twenty percent respectively of Ghanaian and
Ugandan physicians, two other countries in Africa with grossly
underperforming health systems and heavy reliance on external aid. 116
In addition to physicians, Africa is also confronting similar challenges
regarding nurses and midwives.11 The problem of insufficient numbers of
this cadre of health workers is the result of an inadequate number of
nursing/midwifery schools in the region."' It has been worsened by the
continued flight of a large number of such health workers to affluent
countries in search of greener pastures. Especially in the realm of maternal
health, nurses and midwives are the glue holding other elements of care
together. As they go, so does maternal health, which explains great
incentives offered to lure them away, even as source health systems suffer.
At 790 deaths per 100,000 live births, which is among the worst globally,
Zimbabwe is almost certainly not going to attain MDG 5.119 The MMR in
Lesotho was 530 in 2008 versus 370 in 1990, a figure that puts the country
in the same league as Zimbabwe. 120 Yet, over one-third of all Zimbabwean
111.
112.
113.
114.

Id.

2011, supra note 47, at 62.
Id. at 26.
WHO, THE WORLD HEALTH REPORT 2000: HEALTH SYSTEMS: IMPROVING
PERFORMANCE 153-54 (2000), available at http://www.who.int/whr/2000/en/whr00_en.pdf.
115. Hagopian et al., supra note 108, at 3.
116. Id. at 5. See also WORLD HEALTH REPORT 2006, supra note 96, at 100 (reporting
that thirty-seven percent of South African physicians, twenty-nine percent of Ghana
physicians, and nineteen percent of Angola physicians are working in just eight countries
belonging to the OECD).
117. Jane Elliott, Saving Africa's Dying from the 'Brain Drain', BBC NEws (Sept. 25,
2010), available at http://www.bbc.co.uk/news/health-1 1327505.
118. Hagopian et al., supra note 108, at 3.
119. WORLD HEALTH STATISTICS 2011, supra note 47, at 70. The MMR in 1990 was
390 but stands at 790 as of 2008. Id.
120. Id. at 62.
WORLD HEALTH STATISTICS
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nurses and midwives, as well as eighteen percent from Lesotho, are
employed in OECD countries.121 This massive brain drain portends trouble
for maternal health, not only in these countries but for the rest of Africa.
Physician density in Africa lingers at 2.3 per 10,000 population, and at 10.9
for nurses and midwifery personnel-statistically the worst globally. 122 So,
what to do?
Positioning Africa on a sustainable path toward attaining MDG 5
requires the adoption of a number of far-reaching measures, although the
specific implementation of these measures will vary in accordance with the
gravity of need and availability of resources in individual countries. For
instance, it would take far less deployment of resources to boost physician
availability in South Africa, which has 56.3 physicians per 100,000
population, than in a country such as Ethiopia, where the physician
workforce distribution is just two physicians per 100,000 population. 123
Nonetheless, for the vast majority of the countries in Africa, possible
solutions to the insufficient number of SHP include establishing more
medical and nursing/midwifery schools and increasing the number of
admissions each year, in addition to creating a working environment that is
sufficiently motivating and adequately remunerating, and creating
opportunities for further studies in order to improve effectiveness and
efficiency.
Another very important remediating measure involves
addressing the so-called push factors for emigration-notably, the concerns
of health workers regarding dim promotion prospects, poor management,
heavy workload, subpar facilities, declining health services, inadequate
living conditions, and high levels of violence and crime. 124
F. Illiteracy
A key reason maternal health should occupy center stage in health policy
formulation is that its neglect often has drastic domino-like consequences.
These consequences extend far beyond the corridors of maternal wards to
affect other segments of the population, particularly children. This is
particularly true in the realm of literacy or illiteracy amongst women.
Women with little or no education constitute a health hazard not only to
themselves but also to their children. 125 A report on Nigeria found that
121. WORLD HEALTH REPORT 2006, supra note 96, at 100 (showing that 3183 out of
9357 Zimbabwean nurses and midwifes are employed in OECD countries).
122. WORLD HEALTH STATISTICs 2011, supra note 47, at 124.
123. Hagopian et al., supra note 108, at 3.
124. WORLD HEALTH REPORT 2006, supra note 96, at 99.
125. E.g., WORLD HEALTH REPORT 2005, supra note 10, at 26 (recognizing that
exclusion from education and information is a barrier to mothers and their children).
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children born to uneducated mothers in that country have about a 2.5 times
higher risk of death than those whose mothers have secondary school or
higher education. 126
There is a strong correlation between level of education attained by
women and maternal health. 127 Educated women are more likely to seek
reproductive health and family planning services than those lacking
education. 128
Admittedly, education does not provide a complete
inoculation against adverse maternal health outcomes, but it arms women
with the knowledge, or access thereof, to shield themselves from exposure
to such risks, or, where already exposed, to take timely and effective
remedial action. It is in this context that the addition of Goal 2 (to achieve
universal primary education) to the MDGs assumes greater significance,
demonstrating the interrelationship and interdependence of human rights:
the right to education (the ultimate objective of Goal 2) advances the right
to maternal health (MDG 5) and vice versa. To be an effective maternal
health tool, however, country obligations toward educating their citizenry
must not terminate at the doors of elementary schools.
"Primary"
education, as the name denotes, implies basic or minimum level of
academic learning necessary for human survival, not the ultimate goal.
Therefore, attaining requisite universal primary school education targets
should be seen, especially as it pertains to women and maternal health, as
the first step in a series of steps that must include secondary and tertiarylevel education, with free or subsidized tuition provided in appropriate
cases.

126. Id. While this statistic is specifically about Nigeria, there is no reason the result
would be any different in countries similarly placed, that is, in terms of comparable level of
socioeconomic development.
127. See generally Jose Luis Alvarez et al., Factors Associated with Maternal Mortality
in Sub-Saharan Africa: An Ecological Study, 9 BMC PUB. HEALTH 462 (2009), available at
http://www.biomedcentral.com/content/pdf/1471-2458-9-462.pdf (describing the influence
of education in maternal mortality in Africa); Saffron Karlsen et al., The Relationship
between Maternal Education and Mortality Among Women Giving Birth in Health Care
Institutions: Analysis of the Cross Sectional WHO Global Survey on Maternal and Perinatal
Health, 11 BMC PUB. HEALTH 606 (2011), available at http://www.biomedcentral.com/
content/pdf/1471-2458-11-606.pdf (explaining the connection between maternal education
level and their mortality chance before and after giving birth); Sarah McTavish et al.,
National Female Literacy, Individual Socio-Economic Status, and Maternal Health Care
Use in Sub-Saharan Africa, 71 Soc. ScL. MED. 1958 (2010) (discussing the effects of
maternal education level on the access of health care); Chryssa McAlister & Thomas F.
Baskett, Female Education and Maternal Mortality: A Worldwide Survey, 28 J. OBSTET.
GYNECOL. CAN. 983 (2006) (providing statistical analysis showing a relationship in
educational institution enrollment and maternal and infant death).
128. Id.
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G. Poverty
At the root of other challenges relating to poor maternal health in Africa
and militating against meeting the benchmarks of MDG 5, particularly at
the individual level, is poverty. It is no coincidence that the region with the
worst maternal health indices is also the region with the greatest poverty
rate.129 Poverty prevents mothers from seeking necessary health services.
Let us take access to antenatal coverage as an example:
[Antenatal care] is vitally important in detecting and managing conditions
that may complicate pregnancy and childbirth. Basic antenatal care
provides women with a package of preventive interventions, including
nutritional advice. Women are also alerted to danger signs that may
threaten their pregnancy and given support in planning a safe delivery.
Moreover, in countries where malaria is endemic, they may be provided
with intermittent preventive treatment. Women who are HIV-positive
receive help in avoiding transmission of the virus to their babies. 130
The importance of antenatal care is thus too critical to be ignored. Most
of the conditions associated with MMR are preventable, treatable, or
controllable by regular attendance at antenatal clinics. UNICEF and WHO
recommend a minimum of four visits at antenatal clinics. 131 Yet, only
forty-four percent of pregnant women in African met this threshold between
2000 and 2010, sharing the position of the worst percentage globally with
the Eastern Mediterranean region. 132 This is precisely because in many of
these countries, access to health care, including antenatal coverage, is a
function of cash. Knowing the importance of visits to antenatal clinics is
one thing, having the resources to pay for the services is quite a different
matter.
Cash, or lack thereof, is the main reason many women in Africa do not
avail themselves of the benefits of regular attendance at antenatal clinics.
Realizing this, a few countries in the region have started offering free or
subsidized health care to women. Ghana was the first to introduce an
exemption policy for delivery fees in 2004.133 A handful of other countries
129. E.g., HUMAN DEVELOPMENT REPORT 2009,
a majority of sub-Saharan African countries are
development with the highest ranks of poverty).
130. MILLENNIUM DEVELOPMENT GOALs REPORT
131. MILLENNIUM DEVELOPMENT GOALs REPORT

supra note 31, at 176-78 (showing that
ranked in the lowest tier of human

132.

2011, supra note 39, at 30.
2009, supra note 31, at 27.
WORLD HEALTH STATISTICs 2011, supra note 47, at 100.

133.

Sophie Witter et al., Providing Free Maternal Health Care: Ten Lessons from an

Evaluation of the National Delivery Exemption Policy, 2 GLOBAL HEALTH ACTION 1 (2009).

Although this scheme was subsequently abolished, in 2008 the President announced a policy
of free medical coverage for pregnant women in the country.
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in the region have followed suit. In 2006, Burundi introduced free health
care for pregnant women and children less than five years old. 134 The result
has been increased utilization of services and, presumably, declining
maternal deaths and deaths of children under the age of five. 3 5 Zambia
extended a similar scheme to its rural district the same year.13 6 In Burkina
Faso, an official government policy reduced the fee for deliveries by eighty
percent in 2006.137 The following year, Kenya announced free deliveries in
the nation's health facilities. 13 8
Free or subsidized health care for any vulnerable group is a surefire way
to increase service utilization for the simple reason that the greatest
impediment to access, namely lack of cash, is thereby eliminated. 139 If
Ghana's experience is of any significance, it is that exemption policies lead
directly to the increased utilization of health services, which inevitably
results in reducing or eliminating the morbidities or mortalities that could
have resulted in absence of such services, be it antenatal care or any other
type of care. 140
H. Inadequate Budgetary Allocation
Related to the problem of poverty at the individual level is poor
budgetary allocations for maternal health by national governments. This is
a system-wide problem. As a subset or branch of the broader health system,
maternal health can only be as financially supported as the health system
itself. The availability of reproductive health services, including antenatal
care, deliveries, and postnatal care, depends on the magnitude of resources
set aside for health care in national budgets. Yet, on this critical point, the

134. Id.
135. Id.
136. Id.
137. Id.
138. Id.
139.
See Obiajulu Nnamuchi, The Nigerian Social Health Insurance System and the
Challenges of Access to Health Care: An Antidote or a White Elephant?, 28 MED. L. 125,
154-57 (2009) (discussing poverty as an impediment to access to care).
140. Suzanne Penfold et al., Evaluation of the Delivery-Fee-Exemption Policy in
Ghana: Population Estimates of Changes in Delivery Service Utilisation in Two Regions, 41
GHANA MED. J. 108 (2007); see also Adam Nossiter, In Sierra Leone, New Hope for
Children and Pregnant Women, N.Y. TIMES, July 17, 2011, at Al (reporting that since the
government of Sierra Leone waived hospital fees for women and children, the country has
recorded a monumental improvement in the health of these vulnerable populations, including
an upswing of 214 percent in the number of children less than five years old receiving care at
health facilities, a sixty-one percent decline in mortality in difficult pregnancies at hospitals,
and an eighty-five percent plunge in malaria-related fatality rate amongst children treated in
health facilities).
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African record is abysmal.
At the conclusion of the African Summit on HIV/AIDS, TB and Other
Related Infectious Diseases in April 2001, African leaders adopted the nowfamous Abuja Declaration, pledging to allocate at least fifteen percent of
their annual budgets to the health sector.141 But the rhetoric has not been
matched with action. As of 2008 only eight countries-Botswana, Burkina
Faso, Democratic Republic of Congo, Djibouti, Liberia, Rwanda, Tanzania,
and Zambia-have met the target, out of the fifty-three (now fifty-four)
nations that make up the region. 142 Even Nigeria, the host of the Summit,
remains far from the target, at 6.4 percent.143
It is very tempting to blame this budgetary gap on a resource deficit, as is
usually canvassed by government officials. Nonetheless, since the pledge
relates to proportionality of spending, specifically the percentage of national
budgets allocated to health versus other sectors, not dollar amount, the
temptation must be resisted. Thus, one may conclude, and rightly so, that
the failure of most African countries to comply with the Abuja Declaration
is simply evidentiary of lack of commitment to the needs of the population
- one of many in a long list of manifestations of bad governance that stands
in need of remedy at polling booths.
I. Judicial Passivity
Although the court system offers a potent route for remediating the
unacceptably high rate of morbidities and mortalities resulting from
pregnancy in Africa, judicial passivity or timidity effectively forecloses this
avenue. Judicial reticence, even in the face of injustice, is not new.
If you read the great cases of Ashby v. White, Pasley v. Freeman, and
Donoghue v. Stevenson you will find that in each of them the judges were
divided in opinion. On the one side there were the timorous souls who
were fearful of allowing a new cause of action. On the other side there
were the bold spirits who were ready to allow it if justice so required. It
was fortunate for the common law that the progressive view prevailed.144

141. Organisation of Afr. Unity (OAU), Abuja Declaration on HIV/AIDS, Tuberculosis
and Other Related Infectious Diseases, para. 26, Apr. 24-27, 2001, OAU/SPS/ABUJA/3.
This pledge was reaffirmed at the Gaborone Declaration and the Maputo Plan of Action. See
Afr. Union (AU), The Maputo Declaration on Malaria, HIV/AIDS, Tuberculosis and Other
Related Diseases, para. 2, July 12, 2003, Assembly/AU/Decl. 6(11) 2; AU, The 2nd Ordinary
Session of the Conference of the African Ministers of Health, Oct. 10-14, 2005,
CAMH/MIN/Draft/Decl. (II).
142.

WORLD HEALTH STATISTICs 2011, supra note 47, at 128-134.

143.
144.

Id. at 132.
Candler v. Crane, Christmas & Co [1951] 2 KB 164 (Denning, L.J., dissenting).
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Indeed, had the "timorous souls" prevailed, the result could have been
catastrophic in terms of the very limited number of causes that would ripen
for judicial inquiry, putting human rights and human wellbeing in a
straightjacket. The same holds true today. The dismal state of health in
Africa is blamable, at least in part, on the prevailing judicial attitude to
health in the region. This hands-off approach is, however, not without
reason. As elucidated in a 2008 article:
[T]he doctrine of separation of power demands that courts refrain from
making decisions better suited to other branches of government. Given
the intricacies, complexities and prioritizations involved, it is thought that
choices relating to financing and delivering health care ought to be made
within the political sphere by politically accountable bodies. This is
sometimes described in terms that courts lack the requisite institutional
capacity in resource allocation matters and should be cautious in dealing
145
with such cases.
Admittedly, in resource allocation matters, the ethos of separation of
power requires deference to elected arms of the government, this deference
ought to be tempered with reason. It should be tamed in appropriate cases,
where justice so demands. While the judiciary should not allow itself to be
manipulated into making unreasonable and unsustainable demands on
governments' lean resources, there is a point in which judicial restraint
becomes judicial tyranny. Particularly in countries that have recognized the
right to health, courts cannot stand aloof to the suffering of the masses; they
cannot stand aside in the face of continuing negative health statistics.
Since, according to an authoritative interpretation of the right to health, no
country is so under-resourced as to be incapable of providing basic health
146
services,
the courts could craft their involvement in such a way as not to
overstep this boundary. Respecting this boundary is important given that
part of the underlying justification for judicial non-interventionist policy in
resource allocation matters in the first place is the need to avoid the
conundrum of imposing obligations on the government which it cannot
discharge.147
145. Obiajulu Nnamuchi, Kleptocracy and Its Many Faces: The Challenges of
Justiciability of the Right to Health Care in Nigeria, 52 J. AFR. L. 1, 36 (2008) [hereinafter
Kleptocracy].
146. See Limburg Principles on the Implementation of the International Covenant on
Economic, Social and Cultural Rights, U.N. Doc. E/CN.4/1987/17, Annex, paras. 25-26
(1987) (obligating States Parties, regardless of resource availability, to ensure respect for
minimum subsistence rights, such as basic health services, with national resources calculated
to include those available domestically and from the international community).
147. See id.
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There is simply no reason courts cannot, in appropriate cases, restrict the
relief it grants petitioners within the narrow interpretive formula outlined
below. The concept of "basic health services"148 is encapsulated within the
minimum "core obligations" implicit in the right to health. The concept of
minimum core obligation refers to a threshold which must be met by
countries; otherwise a charge of violating the right to health could properly
arise.14 9 This is a non-derogable obligation and requires the provision of,
inter alia, access to health facilities, provision of essential drugs, equitable
distribution of health facilities and related goods and services, as well as
ensuring "reproductive, maternal (pre-natal as well as post-natal) and child
health-all of which are essential to attaining MDG 5."so

A few bright

spots in the region include Free Legal Assistance Group and Others v
Zaire, 151 Media Rights Agenda and Ors v Nigeria, 152 and Minister of Health
v Treatment Action Campaign No. 2 ("TAC").153 These cases commend
themselves to courts throughout Africa.
IV. ROLE OF NON-STATE ACTORS
Given the complexity of the challenges besetting maternal health in
Africa, and the inability of the vast majority of the countries in the region to

develop and operationalize the kind of legal and political environment that
would propel them toward attaining MDG 5, it is becoming increasingly
evident that although governments and their institutions remain the primary
148. Id. Basic health services are an instance of "minimum subsistence rights for all"
mandated by the Principles.
149. Minimum core obligations were first adopted in 1990 but received further
elaboration in 2000. See U.N. Comm. on Econ., Soc. & Cultural Rights (CESCR), General
Comment No. 3, The Nature of States Parties' Obligations, U.N. Doc. E/1991/23 (1990),
para. 10, reprinted in Compilation of General Comments and General Recommendations
Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 14 (2003)
[hereinafter General Comment No. 3]; CESCR, General Comment No. 14, The Right to the
Highest Attainable Standard of Health, paras. 43-44, U.N. Doc. E/C.12/2000/4 (2000),
paras. 43-44, reprinted in Compilation of General Comments and General Recommendations
Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 85 (2003)
[hereinafter General Comment No. 14].
150. General Comment No. 14, supra note 149, para. 44(a).
151. African Comm'n on Human & Peoples' Rights, Comm. No. 25/89, 47/90, 56/91,
100/93 (1995) at para. 47 (holding that the failure on the part of the government to provide
basic services such as medicine constitutes a breach of the right to health).
152. African Comm'n on Human & Peoples' Rights, Comm. No. 105/93, 128/94,
130/94 and 152/96 (1998), paras. 90-91 (holding that denial of access to physicians to a
detainee violates the right to health).
153. Treatment Action Campaign, supra note 90, paras. 98-99 (ordering a South Africawide expansion of access to nevirapine, a drug which protects children against intrapartum
transmission of HIV).
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actors, they are incapable of doing the heavy lifting alone. While
undeniably responsible for setting the general tone, other stakeholders,
particularly civil society organizations (CSOs), should assume an active
role in the process, translating official objectives to tangible benefits for the
people - sort of transforming themselves into foot soldiers, for the benefit
of the population. The political leadership in Africa was right, not only in
proclaiming that it is impossible for governments alone to shoulder the
responsibility of assuring the health of the populations in their respective
territories, but in also recognizing the need for partnership with other actors,
including CSOs, to create an environment that is conducive to good
health.154 The African Health Strategy defines CSOs as inclusive of nongovernmental organizations (NGOs), faith based organizations (FBOs), and
community based organizations (CBOs), as well as traditional leaders,
traditional healers, and media organizations. 5 5 In urging the integration of
these bodies into national programs, the African Health Strategy recognizes
that their roles are indispensable to actualizing the policy goals of the
government.156 Any and all of these organizations have unique resources
that can be harnessed and channeled toward the necessary changes needed
to improve availability of reproductive services and promote overall health
of women in the region.
One of the major obstacles to health sector development in Africa is
government inability to elicit support of the general public for its programs
such as uptake of coverage in social health insurance countries. It has been
noted that "in order to secure an adequate level of support, the program in
question would need to be packaged in such a way as to be 'sellable' to at
least a substantial majority of those whose acceptance of the program is
necessary for its success."1 5 This is not a simple task. Most programs in
the region suffer from what has been labeled as a "packaging" defect.158
The people are unconvinced as to their genuineness, usefulness or
sustainability - skepticism based on the antecedents of most governments in
the region, in terms of not delivering what they promised. Incompetence or
misappropriation of funds as a reason underscoring the perennial failure to
successfully implement announced programs is gradually becoming
ingrained in the collective psyche. Seen this way, it becomes quite easy to
154. African Health Strategy: 2007 - 215, Third Session of the African Union
Conference of Ministers of Health, Johannesburg, South Africa, 9 - 13 April 2007,
CAMH/MIN/5(III), para. 44.
155. Id. para. 114.
156. Id.
157. Nnamuchi, The Nigerian Social Health Insurance System, supra note 139, at 159.
158. Id.
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appreciate the skepticism and indifference to announced government
programs as an inoculation against risk of disappointment or financial loss.
This is particularly true when individual financial contributions are required
as a condition for participation in the program.
This lack of trust grounds the need for active participation of CSOs in
"selling" relevant health programs to the population.
CSOs have
experience in this kind of partnership. For instance, in 2003, the HausaFulani people in Northern Nigeria, who are predominantly Muslims,
refused to participate in a government-sponsored polio eradication
campaign.159 It was the combined efforts of local religious-based CSOs,
Muslim clerics, and government operatives that convinced them the
program was in fact useful and not, as they had assumed, a disguised
attempt by the global community, particularly Christians, to decimate the
Islamic population in the country. The role each CSO can play and the
means it will adopt in operationalizing the role would, of course, vary,
depending on the nature of the organization and its target group. There are
many avenues through which these organizations could be effective
contributors to improving maternal health in Africa. Noteworthy amongst
them are litigation, advocacy, community mobilization, ensuring
transparency and accountability, lobbying, and, where appropriate,
involvement in direct provision of services.
A Litigation
Unlike public officials, CSOs are unconstrained by unnecessary
bureaucracy and red tape in discharging their duties to the citizenry.
Litigation is an effective weapon available to them in moving the
governments in the direction of impactful responsibility for the needs of the
people. Especially in the realm of health, CSOs in Africa have been
particularly successful in using the judiciary to compel desired action.160 A
great illustration is the TAC case, mentioned previously,1 61 in which TAC, a
CSO, successfully sued the government of South Africa.1 62 TAC's
principal argument was that the government policy, which restricted the
administration of Nevirapine to designated pilot sites, was unreasonable and
a breach of the constitution as it excluded a significant segment of the
population.163
159.
Boycott
160.
161.
162.
163.

Judith R. Kaufmann & Harley Feldbaum, Diplomacy and the Polio Immunization
in Northern Nigeria, 28 HEALTH AFF. 1091, 1091-1101 (2009).
See Kleptocracy, supra note 145.
Treatment Action Campaign, supra note 90, paras. 98-99.
Id. para. 124.
Id. para. 4.

Published by LAW eCommons, 2014

27

Annals of Health Law, Vol. 23 [2014], Iss. 1, Art. 6

Vol 23, 2014
Annals of Health Law
MDG 5, HUMAN RIGHTS, AND MATERNAL HEALTH INAFRICA

119

Similarly, in the landmark case of SERAC v. Nigeria, the African
Commission on Human Rights found the government of Nigeria in
violation of Articles 16 and 24 of the African Charter on Human and
Peoples' Rights.164 The Commission found that the government had failed
to protect residents of Ogoniland, South Eastern Nigeria, from
environmental hazards and health problems associated with oil exploration
and drilling by Shell Petroleum Development Corporation in that part of the
country.165
Recently, a human rights attorney commenced proceedings at a federal
high court in Nigeria over what he describes as the failure of the
government to ". . ensure that there are adequate medical and health

facilities for all persons in the country; and to take the necessary measures
to protect the health of the people and ensure that they receive medical
attention when they are sick."166 He contends that while sick public officers
are whisked away to receive medical treatment in foreign hospitals at public
expense, local health facilities patronized by Nigerians suffer serious
equipment and personnel shortages.167 Moreover, exorbitant cost deters
against seeking care in these ill-equipped hospitals, resulting in deaths of
millions of Nigerians from preventable diseases.1
The lawsuit seeks a
declaration that Nigerians are entitled to the right to health, as guaranteed
by law, and a perpetual injunction restraining the federal government from
taking any public officer to foreign hospitals for medical checkup and/or
treatment. 169
How the court will decide this case is uncertain. Nonetheless, by publicly
challenging the irresponsibility of the government regarding the health of
ordinary Nigerians, the lawsuit heightens the awareness of the general
population to the bifurcated health system being run by the government,
one for the elite and the other for the rest of the population. This might
provide the much needed impetus for greater demand for change. The

164. Soc. & Econ. Rts. Action Ctr. & Ctr. for Econ. & Soc. Rts. v. Nigeria, Comm. No.
155/96 2001 AHRLR 60 (ACHPR).
165. Id. Articles 16 and 24 protect the rights to health and satisfactory environment.
166. Suit No. FHC/IKJ/CS/M59/10 (Unreported), Federal High Court Ikeja; Falana
Sues FG over Conditions of Public Hospitals, SAHARA REPORT (29 July 2010)
[hereinafter Falana], http://www.saharareporters.com/report/falana-sues-fg-over-conditionspublic-hospitals. The lawsuit is based on article 16(1) of the African Charter on Human &
Peoples' Rights Act. African Charter on Human and Peoples' Rights (Ratification and
Enforcement) Act of 1990 (2004), Cap (A9), (Nigeria).
167. Falana, supra note 166.
168. Id.
169. See African Charter on Human and Peoples' Rights (Ratification and Enforcement)
Act of 1990 (2004), Cap (A9), (Nigeria).
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demand by the Committee on ESCR that national health plans should be
based on the principles of accountability and transparency foists a
responsibility on CSOs to hold governments responsible for the
performance of the obligations they assumed under national, regional, and
international legal instruments. 1 0
B. Mobilization Campaign
A major reason government programs often come to naught in many
African countries is information void and a sense of lack of ownership of
the programs on the part of the general public. A country desirous of
reducing MMR in its territory might decide, for instance, to provide free
antenatal and postnatal care, but the full benefits of the program would not
be harnessed unless the target population has at least some knowledge of
the program and associated benefits. But even where knowledge of the
existence and value of the program is not lacking, usage might still be
constrained where the program does not, for instance, respect cultural
sensibilities or take into account related needs and circumstances of the
users. In countries with nascent media and evolving democracies, as is the
case in most parts of Africa, effective information dissemination and
involvement of the population as partners in matters affecting them are
daunting tasks. Yet, these tasks cannot be shirked without very serious
negative consequences. 1 They are burdens the government cannot bear
alone.
CSOs, particularly in light of their proximity to the population, are well
suited for this role. In countries where CSOs operate under a national
umbrella, the national body should be used to standardize the operation of
local groups in areas where a common approach is desirable. CSOs'
mobilization function involves educating and empowering the population to
take an active role in matters that affect them. Regarding maternal health
and wellbeing, this could be accomplished by hosting seminars, symposia,
conferences or similar fora where information on relevant issues is
discussed and initiatives for addressing identified issues are mapped out
and, in some cases, communicated to the authorities. The role of education
as an empowering tool should not be understood in terms of experts
teaching the masses; rather, the kind of education that is productive is one
that is presented as an avenue for dialogue, a symbiotic process that
170. General Comment No. 14, supra note 149, para. 55.
171. Nnamuchi, The Nigerian Social Health Insurance System, supra note 139, at 15960 (blaming inadequate mobilization campaign prior to introducing social health insurance
system in Nigeria as a reason for low uptake of coverage, itself a product of distrust of the
government and its policies).
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enriches the knowledge base of the experts as well as the general
population. A one-size-fits-all approach, common in typical mobilization
campaigns, should be avoided as community-specific circumstances may
make crucial differences in some situations. A real interactive forum, one
where opportunities are created for questions and comments or feedback
from the population, should be the goal. Quite often, knowing the specific
needs, even perceptions toward the issues in question, might mean the
difference between failure and success.
Churches, synagogues, mosques, traditional religious forums, and secular
organizations provide powerful avenues for the kind of dialogue that is
needed between CSOs and the population.
The key to productive
dialoguing is to note that individuals are more open to frank discussion
when they are on their own turfs, meaning the closer the venue of the
meetings to people's homes and businesses, the more productive the
outcome would be. In this sense, interaction should not be limited to formal
settings. The value of meeting with the people in informal environments
such as markets, especially in rural areas, should not be discounted. To
most rural women, the market square provides the most effective avenue for
engaging with people outside their respective families and kindred,
explaining why these venues are reserved for community-wide events and
announcements.
Mobilization campaigns work best when they are
supplemented with learning tools.
Leaflets, brochures, magazines,
newspapers, cinema, television, and radio programs are useful tools,
although their specific value depends on the literacy and socioeconomic
status of the targeted population as well as the subject or agenda.
The success of community centered mobilization campaigns depends, to
a large extent, on whether suitable (in terms of commitment to human
rights) local figures could be identified and trained in relevant programs.
The significance of this need lies on continuity, to have available local
personnel who would step into the shoes of the CSOs upon conclusion of
the latter's mission. These individuals act as bridges or liaisons between
CSOs and the people, by providing critical information to the people and
relaying feedback to the CSOs. These local resources are the foot soldiers
on whose shoulders rest guidance of their respective communities towards
set goals and targets. Their main thrust is sustainability, to ensure
sustenance of the practices and attitudes instilled in the population by the
CSOs.
The reach of this critical role of CSOs in maternal health protection and
promotion extends far beyond the interface with and empowerment of the
community. A grossly underutilized avenue for affecting positive changes
is the protestation of programs or policies, whether pushed by the
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government or private industry, which adversely impact health. The socalled "naming and shaming" approach is encapsulated within this heading,
as is civil disobedience. Remarkably, even before the South Africa CSO
Treatment Action Campaign (TAC) was forced to initiate legal proceedings
against the government, it had become a well-known force in the human
rights community. It established itself as a vocal critic not only of official
government positions on access to HIV/AIDS drugs but also of what it
regarded as collusion by multinational pharmaceutical companies to hike
the prices of these drugs way beyond the means of those in need, effectively
shutting them out from receiving the life-saving care.172 The inevitable
result was that by the time the now-famous Minister of Health v. Treatment
Action Campaign was decided by the Constitutional Court of South Africa
in 2002, TAC had the support of a vast majority of the general
population.173 TAC's dogged policy criticisms have sensitized the people
that both actions violate their human right to health, specifically access to
medicine - a guarantee under Art. 27 of the Constitution of South Africa.
This strategy commends itself to other CSOs throughout Africa.
Mobilization campaigns aimed at educating the citizenry on maternal and
reproductive health, providing access to related goods and services, and
empowering the citizenry to demand government action in these areas are
crucial to improve the health and wellbeing of women in Africa.
C. Transparency and Accountability
This is a double-edged sword in the sense that both the government and
the governed are subject to transparency and accountability evaluation or
assessment in their dealings with public resources. Although available
scholarship on the subject is almost exclusively focused on the government,
ordinary citizens could also be guilty of conduct that calls into question
their sense of transparency and accountability. A typical instance is
misrepresentation of vital information in order to qualify for public benefit
to which the individual is otherwise not entitled. CSOs have a critical role
to play in this regard. Religious and civic leaders, for instance, are, in most
cases, intimately familiar with the population they serve. Consequently,
they are in a great position to verify information regarding age, income, and
172. JUNG CHO, THE TREATMENT ACTION CAMPAIGN'S FIRST DECADE: SUCCESS
ACHIEVED? 41-49 (Univ. of Conn., 2009), available at http://digitalcommons.uconn.edu/
srhonors theses/102.
173. Treatment Action Campaign, supra note 90, para. 122 (holding that the
government's policy of restricting access to nevirapine, a drug that prevents intrapartum HIV
transmission to designated pilot sites, not throughout the entire country was unreasonable
and unconstitutional).
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family size - all of which are key considerations in allocating public
assistance.174 Given the respectable status they enjoy in their respective
communities, these leaders are critical resources that deserve to be co-opted
by CSOs in their pursuit of transparency and accountability goals.
Nonetheless, accountability issues remain predominantly a problem with
those charged with stewardship of national resources. As more fully argued
elsewhere, the major reason for persistent underperformance of health
systems in Africa is not, as government officials vociferously and
assiduously claim, paucity of resources; instead, it is widespread
misappropriation of public funds.175 Resources that could have been
deployed toward the provision of basic services often evaporate into private
pockets with no questions asked.176 The result is that in many cases, the
true beneficiaries of public programs are not the citizenry but public
officials and their cohorts. While CSOs, particularly those with legal
resources, could take erring officials to court, another route yet unexplored
is mobilization of the people, arousing them from entrenched docility to
demand better performance from their leaders. 1
Anti-docility campaigning is less onerous now than yesteryears when the
reins of the government in most countries in the region were in the hands of
dictators and tyrants. The point of democracy is restoration of individual as
well as collective autonomy, empowering the people to have a say in their
own affairs. Now, more than ever, there is a weapon the people could use
against their leaders for misfeasance or malfeasance in office - the power of
the ballot box. But in order to properly exercise this very important right,
they need the right kind of information.
Calling attention to the
performance of politicians is a very important tool in the hands of CSOs. It
is a question of good governance, judged from the prism of responsiveness
to the problem of pregnancy-related morbidities and mortalities in the
174. Nnamuchi, The Nigerian Social Health Insurance System, supra note 139, at 162.
See also Davidson R. Gwatkin, Are Free Government Health Services the Best Way to Reach
the Poor?, WORLD BANK HEALTH NUTRITION & POPULATION 6 (Sept. 2004), available at
http://siteresources.worldbank.org/HEALTHNUTRITIONANDPOPULATION/Resources/2
81627-1095698140167/Chapter2Final.pdf.
175. Kleptocracy, supra note 145, at 162; Nnamuchi & Ortuanya, Human Right to
Health in Africa and its Challenges, supra note 4, at 198 (discussing corruption in Africa in
the context of Millennium Development Goal 8 which, although requiring affluent Western
countries to assist poorer ones, equally requires good governance, including accountability
and transparency, as a quid pro quo for receipt of aid).
176. Kleptocracy, supra note 145, at 12-18.
177. Nnamuchi & Ortuanya, Human Right to Health in Africa and its Challenges, supra
note 4, at 198 (defining "docility" as "acquiescence to misappropriation of public resources,
[arising] when people go about their business as if looting the treasury is somehow an
unavoidable reward for holding a political position.").
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region.
D. Provision of Health and Ancillary Services
CSOs abound in Africa with years of experience in direct provision of
care to those in need, particularly women and children.
While
commendable, the interaction of providers with those in need of care is
another area that has yet to be addressed by CSOs. In many parts of Africa,
long distance to health facilities is a serious obstacle to receiving care and is
a significant contributor to high MMR in affected countries. Lack of health
facilities and health professionals in close proximity to where the people
live and work is a major reason for delay or postponement of services, in
some cases until the condition worsens and becomes more difficult to
treat. 1 8 For pregnant women living in rural areas, far removed from urban
areas where most of the antenatal clinics are located, travelling for hours or
days on treacherous roads is not always an appealing option.179 Especially
for the economically disadvantaged, even when they are willing to risk the
trip, transportation costs may pose a formidable challenge that they cannot
surmount without external aid.
Tackling this difficulty is essential because even in cases where, for
instance, maternal care is provided for free, the full benefits of the program
would be hardly actualized unless pregnant women are able to fully interact
with service providers. As elucidated elsewhere, provision or availability
of health services implies timely access to providers. 80 This process fails
when the target population is unable to obtain care as a result of the
inability to get to the point of service. 81 This is a challenge that calls for
assistance from CSOs. Particularly for those not already involved in
directly providing services, a productive way to contribute to maternal
health would be to explore ways of filling transportation gaps created by the
long distance between vulnerable women and service providers.
E. Lobbying
Another important means that CSOs could effectively utilize in
178. Nnamuchi, The Nigerian Social Health Insurance System, supra note 139, at 162
(discussing transportation expense as a factor militating against access to healthcare); see
also Di McINTYRE & Lucy GILSON, EQUITABLE HEALTH CARE FINANCING AND POVERTY
CHALLENGES IN THE AFRICAN CONTEXT (2005), available at http://www.equinetafrica.org/
bibl/docs/McIfinO92005.pdf.
179. Nnamuchi, The Nigerian Social Health Insurance System, supra note 139, at 162.
180. Id. at 163 (discussing the paradox of having health insurance but no viable means
of getting to health facilities).
181. Id.
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protecting and promoting maternal health in Africa is influencing the
activities or decisions of political office holders and other public officials
on issues impacting women's health. Lobbying is a kind of advocacy
aimed at directing the course of legislation or regulatory rules toward
positions being championed by the lobbying organization or entity.
Because policies affecting maternal health, positively or negatively, can be
crafted at different levels of government, lobbying activities should be
carefully distributed amongst all tiers of power, from local administrative
units to state and federal governments. CSOs with requisite capacity could
lobby the relevant actors directly or indirectly through professional
lobbyists.
Human rights CSOs enjoy an advantage over other lobbying groups.
Non-human rights lobbyists are often looked upon with some degree of
contempt on account of widespread perception of their corrupting power
over policy makers. In contrast, lobbyists for human rights causes enjoy a
great measure of credibility and are generally seen as being attuned to the
cause of the common man, veritable spokespersons for, and partners with,
the disempowered and voiceless. Because they are garbed in public goods
apparel, CSOs enjoy a more welcoming reception, even from legislative
and executive bodies targeted for lobbying, than their counterparts whose
causes are business- or profit-oriented. Members of the legislature or other
regulatory bodies whose political objectives are related to the human rights
agenda of CSOs typically support their efforts without expectation of
financial reward, freeing the lean resources of CSOs for other important
projects. Human rights-friendly policy makers are key partners with CSOs
in the push for betterment of maternal and other aspects of health.
F. Research, Documentation, and Publication
It is trite that there is an acute dearth of health data throughout Africa.
This is one of the most critical challenges facing policy experts and others
with a vested interest in the health of the region's population. Even with
the best of intentions and all the funds in the world, without reliable data,
useful decisions cannot be taken, be it in health or any other complex sector
of the economy. Yet, despite this paucity, critical decisions, initiatives, and
strategies are continually being rolled out throughout the region. This is a
recipe for disaster; a primary reason national health strategies in the vast
majority of African countries often fail to achieve the desired objective. An
evidence-based approach to public health challenges is predicated upon the
idea that when interventions are supported by sound data, they have greater
chances of success. The reverse is equally true as evident in the
precipitously deteriorating health of the people in affected countries. Data
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is the invisible hand that steers efforts toward interventions that work. Its
importance rests on conserving resources and promoting efficiency.
For CSOs who are led by experts in their chosen fields, the technical
resources at their disposal could be harnessed and channeled toward
researching critical elements of maternal health.
Many of these
organizations have an army of volunteers who could be trained in relevant
methodologies and be made to be useful in research projects of the
organization. The credibility of CSOs, in addition to their proximity to the
places where the people live and work, gives them an advantage in terms of
access to vital information that could be transformed into useful data for the
benefit of any interested party. CSOs could commission surveys on any
relevant subject, using volunteers on the ground to access remote areas that
are not easily accessible by government officials. Gathering, collating, and
disseminating accurate, timely, and reliable health information is one of the
principal areas CSOs could occupy as contributors to advancement of
maternal health.
Many research projects are undertaken with the understanding that the
result will inform policy decisions; still, others are organized solely for
dissemination of the findings to the target population. Regarding studies
intended primarily for the public, the aim is often to influence changes in
attitude, behavior, or practice. Publication of research findings or any other
important information is a potent weapon at the hands of CSOs that could
advance the interest of mothers in the region. Empowerment, whether at
the individual or community level, means that the individual or community
is armed with the necessary information with which to protect herself or
themselves. 18 2 Having this information in a printed form - leaflets,
brochures, pamphlets, and so forth - provides an easily accessible reference
material for use when the need arises. This should be supplemented with
publication via mass media (television and radio houses, for instance) and
the Internet.
V. MATERNAL HEALTH AND HUMAN RIGHTS

A 2005 publication by the Millennium Development Project captures the
link between human rights and the nature of strategies that are vital to
positioning Africa on the right path toward attaining the various

182. See Obiajulu Nnamuchi, HEALTH AND MILLENNIUM DEVELOPMENT GOALS IN
AFRICA: DECONSTRUCTING THE THORNY PATH TO SUCCESS, IN THE RIGHT TO HEALTH: A
MULTI-COUNTRY STUDY OF LAW, POLICY AND PRACTICE (Obiajulu Nnamuchi et al. eds.,
forthcoming 2014) (discussing individual and civil society empowerment as a critical
element of realizing the right to health in Africa).
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benchmarks of MDG 5 as well as the rest of the MDGs. 83 The task force
unreservedly endorsed the commitment of States Parties to the Millennium
Declaration to "respect and uphold the principles identified in the Universal
Declaration of Human Rights and to fully protect social, cultural, economic,
and political rights for all."184 It also projected its own belief that "a human
rights framework ... is an essential prerequisite to achieving all the
[MDGs] ."'

Task force members minced no words in identifying the

difficulty, the most critical reason for poor health outcomes in several
countries: "there has been no systematic effort to integrate development
planning with a human rights framework, even though such integration has
tremendous potential and relevance."1 86 That failure is the menace that
needs to be addressed in order to make meaningful headway in reversing
the current atrocious state of maternal health and overall wellbeing of
women in Africa.
To be sure, "human rights (economic, social, and cultural rights) already
encompass many of the MDGs, such as those for poverty, hunger,
education, health, and the environment."18
Therefore, the irresistible
conclusion must be that had the obligations imposed by relevant
international human rights instruments been taken seriously in ratifying or
acceding nations, there would certainly have been no need for the
Millennium Declaration or the MDGs. As of July 2013, the foremost
international human rights framework on health, the International Covenant
on Economic, Social and Cultural Rights (ICESCR),' 88 has been ratified or
acceded to by 160 States Parties.1 89 However, many of these same nations,
most of them in sub-Saharan Africa, are still struggling to meet their
MDGs-imposed health-related obligations and are seriously at risk of not
meeting them. This tragic situation is explicable as the consequence of the
failure on the part of these countries to infuse a human rights-based
approach to maternal health, to align necessary domestic legal and policy

183. U.N. MILLENNIUM PROJECT, INVESTING IN DEVELOPMENT: A PRACTICAL PLAN TO
ACHIEVE THE MILLENNIUM DEVELOPMENT GOALS 118 (2005). The U.N. Millennium Project
is a task force charged with research and providing necessary technical expertise for the
implementation of the MDGs.
184. Id.
185. Id.
186. Id.
187. Id. at 119.
188. International Covenant on Economic, Social and Cultural Rights, G.A. Res. 2200A
(XXI), U.N.GAOR 21st Sess., Supp. No. 16, U.N. Doc. A/6316, at 49, (1966), 993 U.N.T.S.
3, entered into force Jan. 3, 1976 [hereinafter ICESCR], available at http://wwwl.umn.edu/
humanrts/instreeb2esc.htm.
189. Id.
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frameworks with the tenor of the obligations they voluntarily assumed
under international law. To hope that the war against maternal or any other
genre of health can be won without employing the armamentarium of
human rights is comparable to the inherent foolishness in assuming that
salvation (in the realm of Christianity) can be attained without fully
subscribing to Biblical teachings on morally upright life. Sadly, such
convoluted thinking has characterized responses to health challenges in
most countries in Africa, and is the prime reason for the dismal state of the
health of mothers and others in the region. The question, then, becomes,
what does a human rights approach to tackling health challenges mean?
In a related work, this author defines the approach in terms of integrating
human rights into health systems, meaning:
Positioning human rights as an important component of decisions relating
to governance, financing and delivery of health services. From policy
formulation stages, through allocatory decisions, down to service
delivery, priority is given to strategies that has the greatest potential to
yield the best possible outcome for everyone, with preference given to
the most marginalized and vulnerable recipient of services. It is de facto
operationalization of the right to health, putting concrete measures in
place to ensure the full realization of the right for everyone, not just a
select few. 190

Valuable insights on how to go about implementing this requirement can
be gleaned from the provisions of international and regional human rights
instruments as well as the jurisprudence and interpretive statements of the
instruments' implementing bodies.
The most widely ratified international legal framework on the right to
health, the ICESCR, sets the stage by requiring States Parties to "recognize
the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health."1 91 The ICESCR also requires States Parties to
ensure the "reduction of the stillbirth-rate and of infant mortality and for the
healthy development of the child" 19 2 as well as "creation of conditions
which would assure to all medical service and medical attention in the event
of sickness."1 93 Although the ICESCR does not expound on the specific
190. See Nnamuchi, Health and Millennium Development Goals in Africa, supra note
182.
191. ICESCR, supra note 188; see also The African Charter on Human and Peoples'
Rights, adopted June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982)
available at http://wwwl.umn.edu/humanrts/instree/zlafchar.htm. Article 16 contains a
similar provision.
192. ICESCR, supra note 188, art. 12(2)(a).
193. Id. art. 12(2)(d).
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contours of these stipulations, the body charged with implementing the
treaty has taken decisive steps to guide the operationalization of the
provisions of the treaty. 194 In General Comment No. 14,195 the U.N.
Committee on ECOSOC rights (CESCR), issued a number of
authoritatively interpretive statements that clearly define the meaning,
nature, and scope of the obligation of States Parties to the treaty. 196
Remarkably, the CESCR adopts an expansive definition of the right to
health as incorporating "the right to control one's health and body,
including sexual and reproductive freedom," as well as entitlement to a
"system of health protection which provides equality of opportunity for
people to enjoy the highest attainable level of health." 197 By stressing
"equality of opportunity," the CESCR aims to project reproductive and
sexual health freedom as a key component of maternal health, the
realization of which depends on its placement on the same pedestal as other
health issues and entitlements, unhindered by factors such as gender
discrimination. The CESCR highlights the link between maternal and child
health in its analysis of this obligation: "[t]he provision for the reduction of
the stillbirth rate and of infant mortality and for the healthy development of
the child,".1 98 It interprets this provision as imposing a requirement upon
States Parties to adopt measures aimed at improving child and maternal
health, sexual and reproductive health services, including access to family
planning, pre- and post-natal care, emergency obstetric services, and
information, as well as to resources necessary to act on that information.199
This holistic expository framework, although predicated on the ICESCR,
echoes specific provisions of other key human rights instruments, namely,
the CEDAW 200 and CRC, 201 both of which were discussed in the
introductory section.
For countries in Africa, the above interpretation of the CESCR has been
strengthened by the Maputo Protocol,202 which was adopted three years
194. General Comment No. 14, supra note 149.
195. Id. para. 30.
196. Id. para. 6. The ICECSR was explicit as to the rationale undergirding the General
Comment, namely, to assist States Parties in their implementation of the covenant and the
fulfillment of their reporting obligations.
197. Id. para. 8.
198. ICESCR, supra note 188, art. 12(2)(a).
199. General Comment No. 14, supra note 149, para. 14.
200. See CEDAW, supra note 13, arts. 12(1)-(2).
201. See Convention on the Rights of the Child, supra note 19; STATE OF THE WORLD'S
CHILDREN, supra note 20; CONVENTION ON THE RIGHTS OF THE CHILD, supra note 20;
ACRWC, supra note 21.
202. See Protocol to the African Charter, supra note 17.
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after General Comment No. 14 .203 The Maputo Protocol toes the expansive
path paved by the CESCR by imposing upon States Parties an obligation to
ensure respect for, and promotion of, women's right to health, including
sexual and reproductive health.204 Women's right to health is defined under
the Protocol to include, inter alia, the right to control their fertility; the right
to decide whether to have children, the number of children, and the spacing
of children; the right to choose any method of contraception; and the right
to have family planning education.20 5 This treaty provision has been
confirmed by the African Commission on Human Rights, which not only
affirms that "women in Africa have the right to the highest attainable
standard of health, which includes sexual and reproductive health and
rights" 206 but forcefully elevates maternal mortality to a priority human
rights concern deserving of regional assault and expurgation.20
Consistent with the ICESCR, the Protocol, in addition to requiring States
Parties to take measures to provide optimal access to health services, also
mandates the establishment and strengthening of existing pre-natal,
delivery, and post-natal health and nutritional services for women during
pregnancy and while they are breast-feeding.208 In what is seen as a radical
departure from prevailing orthodoxy, the Protocol is the first regional or
international human rights instrument to recognize the right to abortion.209
This elevation of abortion to the status of a human right has been lauded as
commendable based on the widespread assumption that abortion-induced
morbidities and mortalities are astronomically high in Africa. 21 0 This
notion is generally blamed on stifling restrictive anti-abortion legal
frameworks in many of these countries.21 However, this assumption, as
previously pointed out, lacks solid evidentiary support; in fact, abortionrelated maternal mortality in Africa is the least anywhere in the world, at
203. See General Comment No. 14, supra note 149.
204. Protocol to the African Charter on Human and Peoples' Rights on the Rights of
Women in Africa, supra note 17, art. 14(1).
205. Id.
206. African Comm'n on Human & Peoples' Rights, General Comment on Article 14
(1) (d) and (e) of the Protocol to the African Charter on Human and Peoples' Rights on the
Rights of Women in Africa para. 5 (Nov. 6, 2012), http://www.achpr.org/news/2012/1I1/d65/.
207. See generally African Comm'n on Human & Peoples' Rights, Resolution on
Maternal Mortality in Africa (Nov. 10 - 24, 2008), available at http://www.achpr.org/
sessions/44th/resolutions/135/.
208. Protocol to the African Charter on Human and Peoples' Right on the Rights of
Women in Africa, supra note 17, arts. 14(2)(a)-(b).
209. Id. art. 14(2)(c).
210. See Comm. on the Rights of the Child, Rep., 21st Sess., June 4, 1999, para. 30,
U.N. Doc. CRC/C/15/Add.107 (Aug. 24, 1999).
211. See Haddad & Nour, supra note 73, at 124.
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3.9 percent of all maternal deaths in the region.' 1' If this is correct, it
renders the value of Art. 14(2)(c) of the Maputo Protocol dubious unless
one's appraisal of it involves the idea that any number of preventable
mortalities, abortion-related or otherwise, that are prevented represents an
achievement in the fight against poor maternal health in the region.
An important element of maternal health underscored in General
Comment No. 14 is underlying or social determinants of health. 213 These
include access to safe and potable water and adequate sanitation; an
acceptable supply of safe food; nutrition; housing; healthy occupational and
environmental conditions; and access to health-related education and
information.2 14 Social determinants of health also include facilitating the
participation of the population in all health-related decision-making at the
community, national, and international levels.215 Underlying or social
determinants of health consist of the "structural determinants and conditions
of daily life"; that is, "the conditions in which people are born, grow, live,
work, and age."2 16
Emphasis on the integration of social health
determinants as vital to advancing maternal health recognizes that success
in reversing MMR is not entirely dependent on availability of health care.
More than anything else, including access to medicine and hospital
services, the conditions under which women live and work are greater
contributors to maternal health as these conditions determine morbidities
and mortalities, or absence thereof, amongst women. 217
Moreover,
involving women in decisions regarding their health is a surefire way to
start getting a handle on the scourge of ill health and unremitting suffering
amongst this vulnerable population. The maxim "who feels it knows it"
powerfully validates the idea that as the primarily affected party, women
know best what their problems are and the approaches and strategies that
would lead to success. The benefit of integrating such interests into policy
decisions, particularly in the realm of health and health care, is self-evident
and empowering.
As argued elsewhere, "the kernel of individual
empowerment is that it reduces exposure to [health] problems, saving the
individual from the pain, suffering and expenses to which he could have

212.

See Khan et al., supra note 42.

213.
214.
215.
216.

General Comment No. 14, supra note 149, para. 11.
Id.
Id.
COMM. ON Soc. DETERMINANTS OF HEALTH, CLOSING

217.

See id. (containing a comprehensive account of the value and impact of underlying

THE GAP IN A GENERATION:
HEALTH EQUITY THROUGH ACTION ON THE SOCIAL DETERMINANTS OF HEALTH, Part 1 (2008).

health determinants on health).
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It is this sort of empowerment that is
otherwise been exposed".21
envisaged by the CESCR.
However, empowering individuals and communities would only be
beneficial if other actors, particularly public authorities, are prepared to
work toward the same goal. In this context, there are specific obligations
imposed upon States Parties to the ICESCR.219 They are required to pay
attention to the following essential elements of maternal health: availability,
accessibility, acceptability, and quality (AAAQ). 2 20 Availability, as the
term implies, simply means that public health and health care facilities as
well as ancillary goods and services will have to be made available in
sufficient quantity for use of the population within the country. 221 Inclusive
within this heading are underlying determinants of health.222 The second
element, accessibility, requires that everyone should have access to health
facilities, goods and services without discrimination of any kind.223 While
it is essential that facilities, as well as goods and services necessary for
enjoyment of maternal health, are available and accessible, it is also
necessary that they be acceptable to the communities whose needs are
intended to be served. Acceptability connotes an obligation that health
services must be consistent with applicable medical ethics and respectful of
the cultural sensibilities of the people.224 Finally, it is also required that
available health facilities, goods, and services must be of good quality.225
The ability of States Parties to structure and operationalize their national
health policy frameworks in accordance with the AAAQ guideline is a key
indicator of compliance with their human rights obligations relating to
maternal health. Obviously, and this is very important, the compliance
level itself is a product of resources at the disposal of each contracting State
Party. This is not problematic since the general obligation on States Parties
is of a progressive kind, with implementation keyed to resource
availability. 226 Where difficulty arises is when States Parties move at a
218. Nnamuchi, The Nigerian Social Health Insurance System, supra note 139, at 15659.
219. General Comment No. 14, supra note 149, para. 12.
220. Id.
221. Id. para. 12(a).
222. Id.
223. Id. para. 12(b). This element has four overlapping dimensions, namely, nondiscrimination, physical accessibility, economic accessibility, and information accessibility).
Id.
224. Id.
225. Id. para. 12(d).
226. Id. paras. 30-31 ("The progressive realization of the right to health over a period of
time should not be interpreted as depriving States Parties obligations of all meaningful
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speed that is not commensurate with their level of development or available
resources, especially if they take regressive steps.22 Lamentably, this is the
case in the vast majority of countries in Africa with most of them blaming
resource deficiency. 228 Yet, as argued elsewhere, "the tortured reliance on
resource constraints as explanatory of the region's health sector woes serves
no useful purpose." 2 29 The reason is simple: "[e]ven amidst scarcity, proper
utilization of available resources would go a long way in improving general
health and wellbeing." 23 0 Nonetheless, proper resource utilization is the
exception, not the rule, in most countries in the region. And nowhere is this
more glaring than in the health sector.
The duty to ensure or protect and promote maternal health is of a status
that is comparable to minimum core obligations,23 1 from which derogation
is impermissible, even due to resource constraints.232 Non-derogability
derives from the idea that compliance with the obligation will not
overwhelm public resources-in other words, goods and services needed to
satisfy minimum core obligations could be provided with relative ease. 233
The reasoning is that no sovereign nation is so resource strapped as to be
incapable of providing required facilities, goods and services. This
becomes apparent when it is considered that all the resources at the disposal
of the nation, including foreign assistance, are taken into account and
included in calculating the resources available for health.2 34 And here, there
is a synergistic relationship between the human rights approach to
extricating developing nations from the clutches of maternal health
quandary and the programmatic framework of the MDGs. More resources
for meeting human rights treaty obligations signify forward momentum
toward the MDGs in the sense of deployment of those same resources
toward attaining the benchmarks of health MDGs.
In anticipation of claims of resource deficiency as a barrier to protecting
content. Rather, progressive realization means that States Parties have a specific and
continuing obligation to move as expeditiously and effectively as possible towards the full
realization of [the right].").
227. Id. para. 32 (declaring the impermissibility of retrogressive measures in relation to
the right to health).
228. See generally Keptocracy, supra note 145.
229. Nnamuchi, The Nigerian Social Health Insurance System, supra note 139.
230. Id.
231. General Comment No.14, supra note 149, paras. 43-44(a).
232. Id. para. 47.
233. The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights,
20 HUM. RTs. Q. 691, 695 (1998); see also Victor Dankwa, Cees Flinterman & Scott Leckie,
The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, 20 HuM.
RTs. Q. 705, 717 (1998).
234. The Limburg Principles, supra note 146, para. 26.
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maternal health, the international community crafted MDG 8, requiring
affluent countries in the Global North (wealthy countries) to carry along
their counterparts in the Global South (developing nations) in the march
towards better health and wellbeing for all.235 This critical obligation
consistent with the U.N. Charter 23 6 and General Comment No(s). 3237 and
14,238 places a broad duty on industrialized countries to cooperate with
Third World countries in the latter's bid to attain the various targets and
benchmarks of the MDGs. 239 As argued elsewhere:
MDG 8 has an omnibus character in that it charts multiple avenues of
assistance for developing countries, including reforming the global
trading and financial system, debt relief, improved access to essential
drugs, technology transfer and so forth. Encapsulated within this omnibus
provision is a requirement for more generous official development
assistance (ODA) to countries committed to poverty reduction.240
Although the current ODA level falls short of expectations, significant
progress is occurring, whittling down the force of resource constraints as
explicatory of stagnating health indices in Africa.241
Aside from the AAAQ principles, the CESCR provides another
important guidance to recognize when countries promote and facilitate
maternal health and other aspects of the right to health.242 By specifying
three levels of obligations incumbent on States Parties, namely the
235.
See OFFICIAL LIST OF MDG INDICATORS, supra note 4.
236. See U.N. Charter art. 1, para. 3 (stipulating, as one of the purposes of the U.N.,
"[t]o achieve international cooperation in solving international problems of an economic,
social, cultural, or humanitarian character, and ... promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to race, sex,
language, or religion . . ."); see also U.N. Charter art. 13, para. 1 (imposing upon the General
Assembly of the U.N., under whose aegis the Millennium Declaration was adopted in 2000,
the obligation to initiate studies and make recommendations for the purpose of, inter alia,
"promoting international cooperation in the economic, social, cultural, educational, and
health fields, and assisting in the realization of human rights and fundamental freedoms for
all without distinction as to race, sex, language, or religion.").
237.
See General Comment No. 3, supra note 149, paras. 13-14.
238.
See General Comment No. 14, supra note 149, paras. 38, 45 (recognizing the
developmental disparities between the countries and advocating for support from developed
countries).
239. E.g., OFFICIAL LIST OF MDG INDICATORS, supra note 4 (stating the that MDG 8.B is
to develop a global partnership to address the "special needs of the least developed
countries").
240. Nnamuchi & Ortuanya, supra note 4, at 180.
241. For an in-depth study of the role of MDG 8 in attaining the health-related
benchmarks of the MDGs, see generally id.
242. See, e.g., General Comment No. 14, supra note 149, para. 33 (describing the three
types of obligations for States Parties: "to respect, protect, and fulfill").
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obligations to respect, protect, and fulfill the right to health, the CESCR
arms stakeholders with a great weapon to assess the performance of
relevant authorities in their respective jurisdictions.24 3 In other words,
countries with an acceptable level of maternal and other aspects of health
are easily recognized as compliant, whereas others not meeting this
threshold are denied such recognition.
Countries that are seriously
committed to their health-related human rights obligations are also those on
the right track toward meeting their MDG 5 obligations. The reverse is
equally true. The fact that most countries in Africa are lagging behind in
meeting MDG 5 obligations strongly evidences that those countries are also
not in compliance with their human rights obligations relating to the health
of women and the general population. This much is incontrovertible, and it
is equally troubling.
VI. CONCLUSION AND COUNTDOWN TO 2015
Behold, I will bring to it health and healing, and I will heal them and
reveal to them abundance of prosperity and security.244
In what has aptly been described as a "wake-up call to all nations,"245 the
U.N. Human Rights Council 246 - was quite explicit in its proclamation that
"most instances of maternal mortality and morbidity are preventable, and
243. See id. ("The right to health, like all human rights, imposes three types or levels of
obligations on States parties: the obligations to respect, protect and fulfill. In turn, the
obligation to fulfill contains obligations to facilitate, provide and promote. The obligation to
respect requires States to refrain from interfering directly or indirectly with the enjoyment of
the right to health. The obligation to protect requires States to take measures that prevent
third parties from interfering with article 12 guarantees. Finally, the obligation to fulfill
requires States to adopt appropriate legislative, administrative, budgetary, judicial,
promotional and other measures towards the full realization of the right to health."). For a
more detailed exposition of these terms, see id. paras. 34-37.
244. Jeremiah 33: 6 (ESV).
245. Ebenezer Durojaye, The Human Rights Council's Resolution on Maternal
Mortality: Better Late than Never, 10 AFR. HUM. RTs. L.J. 293, 308 (2010). The U.N.
Human Rights Council is the most important intergovernmental body responsible for human
rights and the successor to the U.N. Commission on Human Rights. Id.
246. In 2006, the Human Rights Council replaced and assumed the responsibilities of
the U.N. Commission on Human Rights. See Office of the High Commissioner for Human
Rights, Who We Are: Brief History, http://www.ohchr.org/EN/ABOUTUS/Pages/Brief
History.aspx (last visited Oct. 11, 2013). The latter was established in 1946 and reported to
the Economic and Social Council of the U.N. (ECOSOC Council). Id. Unlike the
Commission which reported to the ECOSOC Council, the Human Rights Council reports
directly to the General Assembly and enjoys expanded mandate. Id. The mandate includes
making recommendations to the General Assembly for further development of international
law in the field of human rights, and undertaking a Universal Periodic Review (UPR) of the
compliance of each State with its human rights obligations and commitments. Id.
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that preventable maternal mortality and morbidity is a health, development
and human rights challenge that also requires the effective promotion and
,,247
As to how this
protection of the human rights of women and girls ...
challenge might be tackled, the Human Rights Council recommends "the
integration of a human rights perspective in international and national
responses. 248 The Human Rights Council thus impliedly endorsed a
resolution of the African Commission on Human Rights, adopted in
2008.249 This recommendation is consistent with the central theme of this
paper -that is, the integration of a human rights approach to solving
maternal health difficulties, as elucidated in Part V of this work, holds the
key to jolting Africa out of its paralytic stupor into the cadre of nations
purposefully advancing toward MDG 5
International human rights law undoubtedly provides a useful tool with
which to assess the commitment of countries not only to maternal health but
to the health of the general population. For instance, the requirement that
States Parties deploy the "maximum of [their] available resources" toward
attaining the goals of the obligations they have assumed under the treaty. 250
The meaning of the term "available resources" is not shrouded in mystery.
"[B]oth the resources within a State as well as those available from the
international community through international co-operation and assistance"
are included in the calculation. 251 The performance of each country is
judged by its commitment to "equitable and effective use of and access to
the available resources."2 52 On this latter point, most countries in the region
are floundering and that, regrettably, is the problem.253 Concededly, in
terms of impoverishment, there is no place like Africa; nonetheless, the
region is not so penurious as to be incapable of attending to the maternal
health of its mothers. Although this claim seems contestable, the reverse is
the case. As the CESCR made quite explicit, no country or region is
incapable of attending to its mothers' health - and that, precisely, is the
rationale that underscored the minimum core obligations from which no
derogation is allowed, regardless of the circumstances2.254 Maternal health,
247. G.A. Res. 11/8, at 2, U.N. Doc. A/HRC/11/L. 11/Rev.1 (June 18, 2009), available
at http://unadvocacy.org/sites/default/files/un-resolutions/HRC%20RES%2011%3A8%20
Preventable%20maternal%20mortality%20and%20morbidity%20and%20human%20rights
%202009.pdf.
248. Id. at 1.
249. African Comm'n on Human & Peoples' Rights, supra note 151.
250. ICESCR, supra note 188, art. 2(1).
251. The Limburg Principles, supra note 146, para. 26.
252. Id. para. 27.
253. See, e.g., WORLD HEALTH REPORT 2000, supra note 114.
254. See supra text accompanying notes 219-220, 233- 234.
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as noted previously, enjoys the same status as minimum core obligations.
As argued elsewhere, the dismal state of health in Africa derives not
from resource constraints but rests squarely on other factors, the most
critical being kleptocracy.256 But aside from overt corruption, another
insidious factor derailing progress on any significant front is
misprioritization - in other words, wrong choices regarding how public
resources are spent.. Thus, although Kenya and Nigeria notoriously lag
behind many nations, particularly those in the West, in any known indices
of wellbeing (education, shelter, health, infrastructure, industrial
development and so forth), parliamentarians in both countries are grossly
better remunerated than their peers anywhere in the world.25 Legislators in
Kenya earn an annual pay package of $175,000258 whereas a senator in
Nigeria receives $1.7 million in annual salaries and allowances, and
members of the House of Representatives are each paid $1.45 million per
annum. 259 Contrast this brazen avarice and profligacy with the situation in
the United States, the world's wealthiest nation, where senators are paid
$174,000 in total annual compensation package.260 What accounts for the
difference? Unlike their counterparts elsewhere, political elites in Africa
tend to think of themselves first, their associates and relatives second, and
the people last. In the vast majority of the countries in the region, lavish
and ostentatious lifestyles have supplanted the peoples' business, including
health and health care, as the reason for seeking leadership positions.
Irresponsible governance holds sway even as lives of pregnant women are
lost daily on account of the deficit of health care and social or underlying
255. See supra text accompanying notes 217- 231.
256. See Kleptocracy, supra note 145, at 10-11; Nnamuchi & Ortuanya, supra note 4, at
184-191.
257. Jason Straziuso, Kenya Outraged Over Parliament's $175K Pay Vote,
BOSTON.COM (July 2, 2010), http://www.boston.com/news/world/africa/articles/2010/07/02/
kenya outraged-over-parliaments_175k payvote/; Bureaucracy Still Swallows Largest
Chunk of 2012 Budget, Nigerian Voice (Dec 14, 2011), http://www.thenigerianvoice.com/
nvnews/77577/1/bureaucracy-still-swallows-largest-chunk-of-2012-b.html;
Everest
Amaefule & Ifeanyi Onuba, Monthly Pay: Senators Earn N15.18m Each, Reps N10.59m Investigation, NBF TOPICS (Dec. 6, 2010), http://www.nigerianbestforum.com/
generaltopics/monthly-pay-senators-earn-nl5-18m-each-reps-n10-59m-%E2%80%93investigation/ (reporting also that members of the House of Representatives receive $70,000
monthly pay; currency converted at the exchange rate of 1 USD = 151.780 NGN, as of Dec.
8, 2010); Senate Historical Office, Senate Salaries since 1789 [hereinafter Senate Salaries],
http://www.senate.gov/artandhistory/history/common/briefing/senate-salaries.htm
(last
visited Oct. 12, 2013).
258. See Straziuso, supra note 257.
259. See Bureaucracy Still Swallows Largest Chunk of 2012 Budget, supra note 257; see
Amaefule & Onuba, supra note 257.
260. See Senate Salaries, supra note 257.
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determinants of health. Much like the proverbial Emperor Nero, who
fiddled while the ancient city of Rome burned, these unscrupulous elements
have proven themselves immune to popular outcry against escalating
poverty, massive suffering and premature deaths across the length and
breadth of Africa. As a newspaper analysis states, in reference to Nigeria,
"[t]he situation has gone so bad that more than seventy percent of national
income now goes into paying salaries and allowances of political office
holders who form less than one percent of the Nigerian population."261
This is an elitist conspiracy that holds absolutely nothing beneficial for
the population and is a violation of human rights. Viewed from the
resulting catastrophic consequences, untold human suffering, misery, pain
and death, it becomes easy to understand how consistent failure to deploy
resources toward addressing needs of ECOSOC rights nature on account of
diversion of the funds to bloated compensation packages amounts to gross
and systematic human rights infringement. Moreover, failure to prevent
adverse human conditions that are preventable, health-related or not, calls
into question the commitment of the erring nation to the human rights of its
citizens. This is the rich and productive context that gives meaning to a
recent declaration by the African Commission on Human and Peoples'
Rights that "preventable maternal mortality in Africa is a violation of
women's right to life, dignity and equality." 2 62
For those still in bewilderment as to how the health system of a major oil
and gas producing country like Nigeria could be ranked 187th out of 191
countries surveyed in 2000, worse than any other nation except four that
were involved in armed conflicts,263 or why the nation's MMR remains
atrocious (currently 630 deaths per 100,000 live births),264 even below the
average in Africa, 265 the reason is not far-fetched. Simply add the cost of
political cronyism, covetousness and self-aggrandizement to the amount
that evaporates into private coffers, estimated at an average of at least four
to eight billion dollars per year during the eight years of Obasanjo
administration (1999-2007) in Nigeria 266 and the answer quickly emerges.
261. Bureaucracy Still Swallows Largest Chunk of 2012 Budget, supra note 257.
262. African Comm'n on Human & Peoples' Rights, 135: Resolution on Maternal
Mortality in Africa (Nov. 24, 2008), available at http://www.achpr.org/sessions/
44th/resolutions/135/.
263. WORLD HEALTH REPORT 2000, supra note 114, at 152-54. The countries include
Democratic Republic of Congo (188th), Central African Republic (189th), Myanmar
(Burma, 190th) and Sierra Leone (191st). Id.
264. WORLD HEALTH STATISTICs 2013, supra note 34, at 72.
265. Id. at 80 (specifying the median MMR (2010 figures) in Africa as 480 deaths per
100,000 live births).
266. Human Rights Watch, Criminal Politics: Violence, "Godfathers" and Corruption
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But Nigeria and Kenya are not alone; other African countries are not far off.
Nonetheless, as the countdown to 2015 begins in earnest, these countries
need to be reminded that, "[m]others .

..

represent the well-being of a

society and its potential for the future. . ." and "[t]heir health needs cannot
be left unmet without harming the whole of society., 267 The apparent need
to forestall this domino-like effect is the crux of all the investments
deployed by Western governments toward making pregnancy and childbirth
safe in their respective territories. 268 This is a great lesson that countries in
Africa should imbibe.269
Positioning Africa on target to reduce 1990 MMR by seventy-five
percent by the year 2015, the central task of this paper, revolves around two
major strategies that are human rights oriented (that is, operationalization
through human rights principles). The first involves serious commitment to
addressing the challenges posed by hemorrhage; early marriage and teenage
pregnancy; unsafe abortion; shortage of SHP; illiteracy and so forth.2 70
Second, the remedial measures identified and analyzed in the preceding
sections should be integrated into maternal health frameworks throughout
the region. This integration would require the adoption of strategies aimed
at promoting literacy; 271 self-reliance to stave off poverty; improving access
to timely health services; and, disseminating knowledge about reproductive
and sexual health, including contraceptives and family planning. Non-state
actors (CSOs) have a particularly useful role to play in this process.
Through litigation; engaging in mobilization campaign; ensuring

in Nigeria, 19, 31-32 (Oct. 2007), http://www.hrw.org/reports/2007/nigerial007/nigerial007
webwcover.pdf.
267. WORLD HEALTH REPORT 2005, supra note 10, at xi.
268. WORLD HEALTH STATISTICs 2013, supra note 34, at 80. These investments are
yielding great dividend as evident in the low level of MMR in these regions. In 2010, the
MMR in Europe and the Americas were 20 and 63 per 100,000 live births whereas the MMR
in Africa hovers at 480, the worst anywhere in the world.).
269. Achieving the kind of result recorded in the America and Europe would involve
incorporating those aspects of the strategies these regions adopted that are transplantable (in
terms of feasibility) to developing countries into the national health policies of countries in
Africa, starting with making PHC the cornerstone of health systems in the region. Id.
270.

MILLENNIUM DEVELOPMENT GOALs REPORT 2010, supra note 28, at 35.It is

especially critical that adequate resources are invested in educating women as a key part of a
comprehensive maternal health initiative. Women with some education are known to enjoy
better health. Adolescent birth rates, for instance, decrease with a higher level of education.
Adolescent birth rates (defined as the number of births to women aged 15 - 19 per 1,000
women) are highest among women without education - at 207, compared to 139 and 48 for
those with primary education and secondary or higher education respectively.
271. Literacy, particularly health education, is an important component of individual
empowerment in terms of knowing how to shield oneself from diseases (the preventable
types) and, where ill already, knowing how to obtain care.
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transparency and accountability, especially in public institutions; provision
of health and ancillary services, lobbying as well as research,
documentation and publication, CSOs could be productive contributors to
promoting maternal health throughout the region.
The precise application of these interventions will vary depending on the
specific circumstances of each country but, overall, the interventions would
need to be rapidly scaled up as the region stands quite afar from reducing its
share of maternal deaths as required by MDG 5. This is a matter of utmost
urgency. The MMR in sub-Saharan Africa in 1990, as shown in an
authoritative re-estimation of global maternal deaths, was 921 deaths per
100,000 live births, falling slightly to 905 in 2005 (a decline of 1.8 percent
in fifteen years).2 72 This marks the region as the only one that failed to
achieve a substantial reduction in its share of maternal deaths within the
relevant period.2 73 In contrast, the rest of the world posted an annual
average decline of 2.5 percent.274 This harbors trouble for Africa.
Achieving a three quarters reduction in the region's 1990 MMR by 2015
would mean reducing the number of pregnancy - and childbirth-related
mortalities to 691 per 100,000 live births, which translates to a MMR of
230 by the stipulated date. But with barely two years left in the MDGs'
calendar, it seems quite unrealistic to expect the region to achieve this feat,
given the numerous difficulties enumerated in Part III of this paper, none of
which is on the throes of being expurgated. WHO's latest report puts the
current MMR in Africa at 480 deaths per 100,000 live births,2 more than
double the figure needed to achieve the 2015 target. 2 6 As it is, therefore, a
substantial advancement toward the Goal might be the most realistic
expectation at this time, assuming rapid deployment of resources toward the
interventions identified above.

272. Kenneth Hill et al., Estimates of Maternal Mortality Worldwide Between 1990 and
2005: An Assessment of Available Data, 370 LANCET 1311, 1317 (2007).
273. Id.; WORLD HEALTH STATISTICs 2013, supra note 34, at 80. Relying on recent
figures released by WHO yields an identical result -Africa still remains off-target.
According to the latest World Health Statistics, the MMR in Africa was 820 in 1990 but
declined to 480 in 2010.
274. Hill et al., supra note 272, at 1318.
275. Meaning a one-third decline in two decades, since the figure (on Hill's account) in
1990 was 921 deaths. Id. at 1317.
276. WORLD HEALTH STATISTICs 2013, supra note 34, at 80.
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